SREAKDOWN
N TRUST:
A REPORT

ORRIB GAS

BBBBBBBBBBBBBBBBB
FFFFFFFFFFFF

EEEEEEEEEEEEEEEEEEEEEEEEEEEEEE



BREAKDOWN
IN TRUST:

A REPORT
ON THE
CORRIB GAS
DISPUTE

RRRRRRRRRRRRRRRRRRRRRRRRRRRRR



Published in 2010 by Front Line
The International Foundation
for the Protection of Human Rights Defenders

81 Main St, Blackrock, County Dublin, Ireland

Copyright © 2010 Front Line

To request/order a copy please contact:

Front Line

The International Foundation for the
Protection of Human Rights Defenders

81 Main St, Blackrock, County Dublin, Ireland
Tel: 00 353 1 212 37 50

Fax 00 353 1 212 10 01
info@frontlinedefenders.org



TABLE OF CONTENTS

PREFACE. . ... .. i ittt taeeaeaaaannnnnnnnnns iv
I EXECUTIVESUMMARY. .. ... .. iiiiiiiiiisnnnnnnnns 1
(@ Background................iiiiiiiii it et 1
(b) Corribgas-issuesandhistory ................. ... 1
(c) Therightto defend humanrights ............... ... vt 3
(d) The policing of the dispute — and issues around security guards .. 3
(e) Some general conclusions and recommendations .............. 7
Il INTRODUCTION. . ... i s aannnns 10
(@) AboutFrontLineandtheauthor ................cciiinnna.. 10
(b) Thescopeofthereport ..............ciiiiiiiiinnnnnnnnnns 10
ll. HUMANRIGHTSDEFENDERS ..................c0unn. 11
(@) The UN Declaration on Human Rights Defenders .............. 11
(b) Who are human rights defenders? UN FactsheetNo 29......... 11
(c) What kinds of abuse can human rights defenders face? ........ 12
(d) The role of State and non-Stateactors....................... 12
IV.. BACKGROUND TO THE CORRIB GAS DISPUTE ......... 13
(@) Somebasicgeography..........ccuiiiiiiiiiiiiiiaaiiiaas 13
(b) Gasisfound..........coiiiiiiiiiinirnernnrnnrnnnnnnrnnns 13
(c) Government support for the Corrib gas project................ 13
(d) A complicated regulatory framework ...............cccviinnnn 13
(e) An Bord Pleanala rejects permission for Bellanaboy. ........... 14
(f) Shell’s response to the decision of an Bord Pleanala ........... 15
(g9 The imprisonment of the “Rossport5” ...............c.ccuunnn 16
(h) Reviews of safety commissioned in 2005: BPA and Advantica. ... 16
(i) Minister expresses concern regarding
regulatorynon-compliance ...........cciiiiiinnnnnaannnnnns 17
(i) Report of Dr Richard Kuprewicz . .........coiiineeeeeennnnnns 18
(Kl TheAdvanticareview ...........cciviierrnnnnrrnnnnrnnnnns 18
()] The Cassellsreport. . ... ...t a i iieannnnnns 19
(m) Events regarding the pipeline since the Advanticareport........ 19
(i) CarrowmorelLake...........vvvinnnnnnnnnneeenennnnns 19
(i) Unauthorised development at Glengad -theroad......... 20
(iii) Unauthorised drilling by Shellagents. ................... 20
(iv) Allegations of unauthorised development at Glengad . .. ... 20
(v) Controversy regarding missing information .............. 20
(vi) Concerns at oral hearing regarding the new pipeline ...... 21
(viij An Bord Pleanala seeks further information .............. 22

BREAKDOWN IN TRUST: A REPORT ON THE CORRIB GAS DISPUTE



V. GROUPS INVOLVED IN THE CORRIB GAS DISPUTE...... 24
(@ ShelltoSea ........ciiiiiiiiii ittt a st nnanannnns 24
(b) PobalChillChomain ...........cciiiiiiiiiiiiiiriarnannnns 24
(c) RossportSolidarityCamp. ...........ciiiiiiinrnnnnnnnnnns 25
(d) PobalLeChéile .........cviiineeiiii ittt irnnnnnnnnnnnnns 25
() ProGasMayo/ProGasErris..............iiiiiiiinnnnnnnnns 25
VI. QUALIFICATION FOR
HUMAN RIGHTS DEFENDER STATUS .................. 26
(@) Theexistenceofahumanright............................. 26
(b) The allegedly fanciful nature of human rights concerns......... 26
(c) The extent to which protesters represent
the views of the community ................ciiiiiiiiin., 27
(d) Specialeffort........ ...ttt it innaennnns 27
(e) The disparate nature of the groupsinvolved .................. 28
(f) Allegations of intimidation, violence and criminal damage. ...... 28
(i) Convictions related to threatening/abusive behaviour
orassault...........iiiiiiii i i i 28
(i) Allegations of intimidation/harassment ................. 29
(iii) Blocking entry to Bellanaboy - and elsewhere ............ 29
(iv) Other criminalincidents ...................ciiinann. 30
(v) The extent of republican involvement ................... 30
- Sinn Féin and the Provisional IRA ..................... 30
e = T 31
- 32 County Sovereignty Movement ..................... 31
- Assessment of the nature of republican involvement ..... 32
(99 Summary regarding qualification as human rights defenders . ... 32
VI. THEPOLICINGOFTHEDISPUTE...................... 34
(@) 2006/2007: Protests atBellanaboy .................cciinnn.. 34
(b) Pollathomas pier—-11June 2007 .......... . ivvvnnnnnnnnnns 35
(c) Theeventsof22July2008...........cciiiiinnrrnnnnnnnnnns 37
(d IssueswithlRMSstaff .................iiiiiiiinnnnnnnnnns 38
(i) Complaints of surveillance by IRMS. .................... 38
(i) Identitybadges ............iiiiiiiiiii e 40
-Section 30(1). .- v i it e e a e 40
-Delayissues .. ...... i i i i e i ar e 40
- Contradictory explanations .....................oout 41
- IRMS voluntary initiative on identification............... 42
(iii) Michael Dwyer, the Szekler legion
and a secessionist militiain Bolivia .. ................... 42
(iv) Unlicensed staff and otherissues ...................... 43
-RichardKinsella..............ccoiiiiiiiii it 44
- Inappropriate internetposting . .. ... iii i 44
(V) Context ........ooiiiiiiiiirrennnnnnnnnnnnneeennnnns 45
(¢) Eventsof21 August2008............ciiiiiiiirrnnnnrnnnnns 45
(f) Incidents involving Pat O’Donnell in 2008 and 2009. ............ 45
(i) Introductionandlegalissues ...................ccvnn. 45
(i) Events of August/September2008...................... 47
(i[ii) 11June2009. ........ciiiiiiirininarnarnnnrnnsnnnnns 47
(iv) 25June2009. ........ccciuirinernnrnmrnnnnnnsnnsnnsnns 49
(V) Conclusions ...........ciiiiinnnnncrnnncaernnnnennns 50
FRONT LINE



(9)

The events of 22-23 April 2009. ........cc ittt ittt nnnnnns 51

(i) Background............cciiierrrnnnnrnnaanrnnnnranns 51
(i) A dispute about authorisation.......................... 51
(iii) Willie Corduff getsunderatruck ....................... 51
(iv) Damage is done to Shell property around midnight........ 52
(v) Incident involving Willie Corduff at ¢.03.30 on 23 April 2009 . 52
-Theversionof IRMS. . ....... ...ttt 53
- The versionof protesters ..............ccciiiiiiinnat, 53
- The Garda account of events of thatnight .............. 54
- Conclusions on the incident involving Willie Corduff. .. ... 55
(vi) The investigation of the complaint of Willie Corduff........ 56
(h) MonicaMuller'scourtorder............cciiiiiiiiinnrnnnnns 57
(i) Bernard McCabe (Retired GardaSergeant) ................... 58
() Surveillanceand monitoring. . . .. .. ... oo i i i e e 58
(k) Some general conclusions and recommendations ............. 59
FOOTNOTES ...ttt iitiiiinnneesssnnnnnnnnssssnnnnnns 63
ANNEX A STATEMENT BY GARDA SIOCHANA,
23 APRIL 2009
ANNEX B SUPERINTENDENT MICHAEL LARKIN OF
BELMULLET GARDA STATION INTERVIEWED
ON MID WEST RADIO 23 APRIL 2009
ANNEX C: PROFESSIONAL OPINION OF DR JOHN GOOD
ANNEX D: MEDICAL AND AMBULANCE REPORTS

OF WILLIE CORDUFF 22/23 APRIL 2009

BREAKDOWN IN TRUST: A REPORT ON THE CORRIB GAS DISPUTE



PREFACE

Front Line decided to commission a report on issues related to the right to defend
human rights in the context of the Corrib gas dispute following several requests from
protesters and others over a number of years. In 2006 Front Line sent a small
delegation of human rights observers to monitor protests in North Mayo. As the
number of reported incidents and requests to look into the situation increased during
2007 and 2008 it became clear that it was not possible to respond on an ad hoc basis
and that the best approach would be to commission an independent review that could
look into the matters in a thorough and objective manner.

Front Line was founded in Dublin in 2001 with the specific aim of protecting human
rights defenders at risk, people who work, non-violently, for any or all of the rights
enshrined in the Universal Declaration of Human Rights (UDHR). Our work is primarily
focused on countries around the world where repressive Governments threaten,
denigrate, arrest, torture and sometimes kill human rights defenders because of their
work. However, it is important that the right to defend human rights as set out in the
United Nations Declaration on Human Rights Defenders adopted by consensus in
1998 is respected universally.

Front Line has taken up cases in a number of Western countries and in 2004 produced
a report on the situation of human rights defenders in the USA. As an international
organisation based in Ireland, which has worked closely with the Irish Government on
the international protection of human rights defenders, with generous support from
Irish Aid, we have a particular obligation to look carefully at any allegations that the
right to defend human rights was not being fully respected in Ireland. Given its firm
commitment to the promotion and protection of human rights internationally Ireland
must itself be fully compliant with all relevant international standards.

When we decided to commission a piece of independent research we were most
fortunate to be able to obtain the services of Brian Barrington BL who has extensive
and relevant experience related to policing and human rights in the context of his work
in Northern Ireland. The purpose of the research was to examine whether those
engaged in protests can be considered to be human rights defenders and to ascertain
whether there are any legitimate human rights concerns as regards the policing of the
dispute. Front Line does not take any position on the safety of the proposed Corrib gas
pipeline, or whether it should proceed through Rossport or along any other route. Our
exclusive aim is to ensure that the right to defend human rights is upheld in Ireland in
accordance with the United Nations Declaration on Human Rights Defenders.

The report is based on interviews and meetings with protesters, An Garda Siochana,
IRMS, Shell, local observers, local residents in favour of and against the project,
journalists and commentators, and a former Garda who was a human rights observer.
A number of Freedom of Information requests were also made. Extensive legal and
other research was also undertaken. We would like to thank all those who met with us
and who provided us with information.

The report concludes that there is a situation of human rights' defence to which the
UN Declaration on Human Rights Defenders is applicable. The report highlights a
number of concerns in relation to the policing of the protests in the Rossport area and
the conduct of private security agents. In particular, the report identifies concerns
regarding:

- the failure to permit the Garda Siochana Ombudsman Commission (GSOC) to
undertake an investigation into certain policies and practices of the Garda
Siochana regarding the Corrib gas dispute. The fact that the Minister for Justice
can —and did — veto such an investigation is a major weakness in the system;
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- the vetting of private security personnel;
- the police response to the assault on Willie Corduff on 22/23 April 2009;

- the overall pattern of failure to take issues raised by protesters and residents
seriously — even when they have the law on their side.

The report also notes that Garda personnel have at times faced great hostility and
have been placed in a very difficult position with regard to trying to ensure the rule of
law, both in terms of the right to peaceful protest and in terms of the rights of workers
and companies to proceed about their lawful business. It is clear that there has been
a breakdown in trust between the police and some members of the local community.
It is inevitable in such circumstances that the police will be extremely sensitive to any
allegations against them, but this is precisely why it is so important that there is an
investigation of Garda policies and practices by the GSOC.

Front Line urges all concerned parties to review carefully the recommendations
contained in this report and hopes that they can provide a basis for a strengthened
protection of the right to peaceful protest and the defence of human rights in the
context of the Corrib gas dispute.

Mary Lawlor

Executive Director
Front Line

BREAKDOWN IN TRUST: A REPORT ON THE CORRIB GAS DISPUTE
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. EXECUTIVE SUMMARY

(a) Background
This report was commissioned by Front Line into the Corrib gas dispute. Front Line is
a non-governmental organisation that seeks to protect human rights defenders.

This report’s purpose is to examine whether those engaged in protests against the
Corrib gas development being undertaken by Shell can be considered to be human
rights defenders and also to consider any related human rights issues in respect of the
Corrib gas dispute, particularly with regard to the right to defend human rights as
reflected in the UN Declaration on Human Rights Defenders.

Human rights defenders are recognised in the UN Declaration on Human Rights
Defenders. To be a human rights defender a person can act to address any human
right on behalf of individuals or groups. It is not necessary for a person to be correct
in his or her arguments in order to be a human rights defender. But actions taken must
be peaceful.

The primary focus of this report was to examine events in 2008 and 2009. Issues in
the dispute prior to that date are also examined, but in less detail.

This report is not — and does not claim to be — a full investigation of all incidents that
occurred in the dispute. In many cases the purpose was to record allegations of human
rights abuses. In some cases it was possible to draw conclusions. The report also
makes recommendations for the future.

Four separate visits were made to North Mayo in 2008 and 2009 and meetings were
held with all the major parties involved in the dispute, as well as uninvolved third parties
familiar with it. The author is very grateful for the time that those interviewed gave to
him.

(b) Corrib gas - issues and history

Gas was found off North Mayo in 1996 by Enterprise Oil and a consortium of oil
companies was established to develop the gas field called Enterprise Energy Ireland
(EE) including Saga Oil and Statoil. Shell subsequently became the major stakeholder
in the development when it took over Enterprise Qil in 2002, but other oil companies
have been involved — now being Statoil Hydro and Vermilion Energy.

Successive governments have been keen to bring the gas onshore and develop the
gas field. But the regulatory framework is a complicated one, with licences, permissions
or authorisations required under a number of different Acts.

While details and routes have varied, EEl — and now Shell — have planned a pipeline
coming onshore at Glengad, then crossing under Sruwaddacon Bay to Rossport and
then journeying some 9 kilometres overland to a refinery at Bellanaboy.

The development is controversial for a number of reasons. The planned pipeline is
a high pressure one. It also carries raw gas, which is more volatile. Some residents
argue that it goes too near to their houses — and fear the effects of an explosion. The
refinery is located in — and the pipeline passes through — ecologically sensitive areas.

Shell to Sea, the original group representing locals opposed to the project, has
another concern — that the terms upon which the State has granted rights to oil
companies were too generous. But this issue has not been considered in this report.

Shell to Sea wants the gas refined at sea on a shallow water platform. In 2008, a new
group was formed, Pobal Chill Chomain. It states that it represents most locals
opposed to the development. It proposed the alternative of building the refinery
elsewhere — such as at Glinsk, a remote area in Mayo — with the pipeline coming
onshore by a different route. Shell has rejected this proposal. The refinery at Bellanaboy
has now been substantially built.

In order to pass over the lands at Rossport, either the consent of landowners had
to be sought or compulsory purchase orders had to be made in favour of EEl. Most
landowners consented but six did not.

In 2004 planning permission was granted by an Bord Pleanala for the refinery at the
Bellanaboy site, but the decision was a controversial one. Previously, a planning
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inspector had advised that the proposed development defied “any rational
understanding of the term ‘sustainability.””

Some Rossport residents defied a court order by preventing Shell agents entering
lands over which the planned pipeline was to run. As a result, they were imprisoned
for 94 days. The men concerned became known as the Rossport 5. They were
released on 30 September 2005, by which stage their campaign against Shell’s plans
had become an international news story.

In response to concerns about safety, the then Minister for Communications, Marine
and Natural Resources, Noel Dempsey TD, commissioned an “independent review” of
safety. What the Minister did not know at the time was that the firm commissioned by
his Department to carry out the review, British Pipeline Agency (BPA), was 50% owned
by Shell. BPA never mentioned this to the Department, even though they knew that the
Minister wanted the review to be independent. Nor did Shell mention this to the
Department, even though they admitted that they had known that BPA had been
appointed over a fortnight before the Minister published BPA's report on 24 May 2005.
It was only the day after publication, when the media raised this issue with the
Department, that the Minister became aware of the conflict. This debacle hardened the
belief of protesters that Shell could not be trusted.

Separately, protesters were also concerned that Shell had gone ahead with some
works at Bellanaboy without authorisation in the summer of 2005. The Minister agreed
and wrote to Shell stating that he was “very concerned” about their “failure to fully
appreciate [their] legal and regulatory obligations.”

Meanwhile, new consultants, Advantica, were appointed by the Minister. Advantica’s
report was published on 3 May 2006. It found that proper consideration had been
given by Shell to safety issues. But it expressed some concerns and made a number
of recommendations. Most important was the recommendation that the maximum
pressure for the onshore pipeline be more than halved from 345 bar to 144 bar. Shell
accepted this recommendation and reworked its plans for the pipeline. Their new plans
for the pipeline also involved a minimum distance of 140 m from houses, rather than
the original 70 m.

Protesters, however, were not satisfied with the Advantica report as it had not been
within its remit to consider whether processing should be offshore. Nor was it able to
consider alternative routes for the pipeline or an alternative site for the refinery.

In the years that have followed there have been further controversies on regulatory
issues. For example,

- levels of aluminium in discharge water from the Bellanaboy plant regularly
exceeded those permitted by very large margins. However, drinking water
was never affected;

- a slip road was built without planning permission at Glengad;

- the Minister for the Environment stated that some drilling carried out by Shell
consultants in a Special Area of Conservation in October 2007 was
unauthorised.

These issues should, in fairness, be considered in the context of what is a very large
development project. But they have done nothing to reassure protesters.

More significantly, on 2 November 2009 an Bord Pleanala stated:

“The design documentation for the pipeline and the quantified risk analysis (QRA)
provided with the application does not present a complete, transparent and adequate
demonstration that the pipeline does not pose an unacceptable risk to the public.”

In particular, it found that part of the route — between Glengad and Aghoose — was
unacceptable because houses were within the hazard range should failure occur. It
also found that there would be an unacceptable impact on the local community at
Rossport both during the construction and operational phases.

The Bord did not, however, reject the planning application. Indeed, it stated that it
was provisionally of the view that it would be appropriate to approve the pipeline should
alterations be made. Specifically, the Bord stated that the pipeline should take an
alternative route within Sruwaddacon Bay. It also required further information on 14
separate issues.
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(c) The right to defend human rights

In order to qualify as a human rights defender, human rights must be engaged. It is
clear that human rights are engaged in the Corrib gas dispute, including the rights to
life and health.

It is difficult, however, to identify individual human rights defenders in the Corrib gas
dispute — since the situation is more one of a community of protesters without clear
leadership structures. But the situation can be characterised as one where groups of
individuals are clearly seeking to defend human rights and where the rights set out in
the UN Declaration on Human Rights Defenders are applicable. This issue therefore
comes within the remit of organisations like Front Line that concern themselves with
the Declaration.

In view of the real questions raised as to the safety of the pipeline, and in view of the
recent findings of an Bord Pleanala that its safety had not been demonstrated, the
concerns of protesters cannot be disregarded as so irrational that human rights ought
to be deemed not to be engaged. Whether or not the protesters are actually correct
in the human rights that they are asserting is not relevant under the UN Declaration on
Human Rights Defenders. Also, the fact that there are many in the community who
support Shell’s current plans does not mean that protesters cannot be human rights
defenders.

What is key is that a special effort be made. This requirement appears satisfied.
Protesters do not appear to be motivated merely by protection of their own economic
interests.

There have been acts of criminal damage against Shell property. Some protesters
have been convicted of assault. There is also footage showing verbal abuse of police
officers by some protesters. This however does not characterise the overall situation.

There have been other allegations of intimidation also. Some — but not all — of what
people call intimidation simply involves people no longer talking to each other.

Of course, those proved to be involved in violent or intimidatory behaviour cannot
be regarded as human rights defenders — and there is no human rights objection to
proportionate sanctions being applied against them in accordance with law.

There have been allegations of republican direction of protests in Mayo. This author
has not found evidence of this. However, the occasional presence on some days of
protest of persons with paramilitary backgrounds is relevant to assessing how those
protests are policed.

(d) The policing of the dispute — and issues around

security guards
Following the imprisonment of the Rossport 5, protesters prevented works being
carried out at Bellanaboy by blocking access to the Shell site — and deciding who
could and could not enter. However, on 3 October 2006 Gardai cleared the entrance
to the site so that workers could get access. Access has been ensured ever since,
despite attempts by protesters to prevent this.

Footage supplied by protesters in the period from 3 October 2006 through to 2007
for the most part shows both peaceful protests and a reasonably well organised Garda
operation.

But on a number of occasions there was scuffling between protesters and Gardal.
Disturbingly, on a number of occasions there is footage from protesters and a
documentary maker of Gardai throwing several protesters off the road and down into
ditches. Much of this footage dates from 10 November 2006. It is assumed that the
protesters were trying to block the road, but the manner in which they were treated
appears disproportionate.

During this period there were few arrests. The then Superintendent stated that this
was part of Garda strategy and that they did not “want to facilitate anybody down the
route to martyrdom.” It is understandable in the wake of the imprisonment of the
Rossport 5 that the Gardai did not wish to see people imprisoned for fear that this
would escalate the conflict. But that does not mean that people should not be arrested.
Further, the danger with not arresting people is that, instead, force may be
unnecessarily used, particularly as frustration builds among Garda officers. Some of the
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footage supplied supports the view that this is what in fact happened.

Another major dispute occurred at Pollathomas pier on 11 June 2007 when the
Garda Siochana assisted Shell agents in transporting a digger and portacabin down
a lane and to a pier.

However, a local resident was emphatic that he owned the lane and that Shell had
no authority to go across it. Protesters gathered in support of him. The incident at the
pier might have been avoided had the Gardai addressed the issue of ownership of the
lane with protesters, but they did not. Further, the Garda in charge refused to speak
to the resident’s solicitor. Some other aspects of the Garda operation on the day
appeared poorly conducted.

The issue of the entitlement of Shell agents to carry out certain works at Glengad
also gave rise to protests on 22 July 2008 which saw 13 people arrested. The
protesters asked to see the statutory consents that Shell had to have for works to be
carried out. The Garda in charge got Shell agreement to stop work for a few hours so
that the protesters could verify whether consent had been obtained, but protesters
wanted the works stopped for the day. That being so, the Gardai warned that they
would arrest protesters, and subsequently did so in a proportionate way. However,
the matter might have been resolved had Shell been asked simply to produce the
consents, which they ought to have had. The protest might also have been averted —
or less serious — had the relevant Department posted the consent on its website
beforehand, as was their standard practice. But it had not done so.

Protesters have also raised issues regarding IRMS, the security company that
started working for Shell at Glengad in April 2008.

Many raised concerns regarding surveillance by IRMS. In particular, this was raised
by Colm Henry, a Glengad resident who has claimed that his house was under
constant surveillance in 2008. He also claimed that footage of him with his grand
children was taken while walking on the beach at Glengad. The local parish priest,
Father Michael Nallen, has also complained publicly of surveillance.

Shell policy is that footage only be recorded if it is believed that criminal acts are
taking place or are about to take place. But Mr Henry’s allegation cannot be lightly
dismissed given that the editor of the Mayo Echo has claimed to have seen IRMS staff
record a swimmer bathing on a separate occasion. That swimmer was a well known
protester, but it is hard to see what legitimate purpose recording him while swimming
could serve.

It is disappointing therefore that then Chief Superintendent Tony McNamara stated
that Mr Henry’s complaint was a civil matter. In fact, harassment — which is what Mr
Henry complained of — is a crime. This is not to say that Mr Henry was harassed: Mr
Henry’s statement alone would not have been sufficient proof. But his complaint should
not have been dismissed as a civil matter by the Chief Superintendent when speaking
to the media.

Protesters also complained that IRMS staff did not wear identification in 2008.
However, this author is satisfied that they were not legally required to do so at that
time. As part of a voluntary initiative, IRMS did start wearing identification in 2009
before this became legally mandatory. It is unfortunate, however, that it took the Private
Security Authority so long to make wearing of identification mandatory, given how
contentious this issue was. Further, it is at least arguable that the Authority was, for
some of the time from 1 April 2006 to 1 September 2009, in breach of a statutory duty
by failing to make these regulations. It is also unfortunate that the Garda Siochana at
times gave incorrect explanations as to why IRMS was not obliged to wear
identification. That led protesters (wrongly) to conclude that the Garda Siochana simply
were not enforcing the law on identification against IRMS.

Following the death of former IRMS employee Michael Dwyer in Santa Cruz, Bolivia,
some protesters have alleged that Shell employed mercenaries. It is clear that Mr
Dwyer was in very dangerous company in Bolivia. The group he was part of reportedly
intended to destabilise the Government of President Evo Morales because of a number
of steps that government has taken including land reform and the redistribution of gas
revenues. The Bolivian authorities allege that two other former IRMS employees also
appear to have been involved. One of those returned to Ireland prior to the revelation
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of the plot and resumed employment with IRMS. But there is no evidence to suggest
IRMS knew anything of the plot. The man who had resumed employment was
subsequently dismissed.

However, one of the men had inappropriate material regarding operations on
Glengad on a website he ran. He also headed a far right group, the Szeckler legion.
With better systems, IRMS could have detected this. Also, some IRMS staff were not
licensed.

The events in Bolivia were troubling. There are serious allegations that Michael Dwyer
was the victim of a “shoot to kill” policy by the Bolivian authorities. There are other
unanswered questions about what exactly those killed were involved in and who else
was also involved. It is recommended therefore that the Irish authorities press
their Bolivian counterparts consistently to carry out a full independent inquiry
into all the circumstances surrounding the killing of Mr Dwyer and related events.
Should the Bolivian authorities not agree to this, it is recommended that the Irish
authorities liaise closely with their Bolivian counterparts and monitor the
progress of the Bolivian investigation.

While most of the controversies have been on land, some — involving fisherman Pat
O’Donnell - have been at sea.

Mr O’Donnell claims that his boat was sunk by masked men on 11 June 2009. It is
clear that Mr O’Donnell’s boat was sunk. But beyond this it has not been possible to
make any findings regarding the events of that date.

Separately, Mr O’'Donnell’s crab pots were laid in Broadhaven Bay, including along
the intended route of the pipeline. In both September 2008 and June 2009 Mr
O’Donnell took his boat to sea and positioned it along the route of the pipeline, with a
view to protecting his crab pots from Shell’s pipelaying vessels. This led to his arrest
by Gardai. The crab pots appear to have been moved and may well have been
damaged in the pipe laying process. However, this author does not conclude that this
constituted criminal damage.

It was left to the Gardal to resolve the conflict between Mr O’Donnell’s crab pots
and Shell’s right to lay the pipeline through the use of their public order powers. There
should instead have been a clear statutory framework put in place to resolve this
conflict of property rights. The dispute arose in September 2008 and again in June
2009. The failure to put in place appropriate legislation by June 2009 was particularly
regrettable.

Mr O’Donnell’s boat was also detained in June 2009. Basic fair procedures mean
that he should have been entitled to accompany the inspector so that he could answer
any concerns regarding the boat’s safety. He was not permitted to do this by Gardai.
As a result, the detention of his boat appears unlawful. The fact that:

- the inspection of Mr O’Donnell’s boat was requested by the Garda Siochana,

- O’Donnell was denied an opportunity to accompany the boat inspector,

- Mr O’Donnell’s boat was the only boat inspected that day and one of only two
inspected in Broadhaven Bay that summer and

- the fact that the local Superintendent was only empowered to act under
marine safety legislation two days before the arrival of the pipe laying Solitaire
ship in June 2009,

together indicate an improper motive in the detention of Mr O’Donnell’s boat — that
is to say that a motive was to prevent Mr O’Donnell going to sea and disrupting the
laying of the pipeline. This too strengthens the view that the detention of Mr O’'Donnell’s
boat was unlawful.

Most controversial of all have been the events of 22/23 April 2009 when Willie
Corduff claims to have been assaulted by Gardai and IRMS staff.

Mr Corduff had been staging a sit in under a truck. He claims to have been assaulted
by Gardai who were attempting to remove him from under the truck on the afternoon
of 22 April 2009. It has not been possible to make a finding regarding this allegation.

Mr Corduff came out from under the truck in the early morning of 23 April 2009 to
stretch his legs and was come upon by IRMS staff.

IRMS stated to this author that Mr Corduff was conscious that night upon being
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come upon. This author concludes that this was not accurate. He was semi conscious.
Not only is the claim that he was conscious contradicted by the witness statements
from protesters, it is also contradicted by what an IRMS security staff member told
ambulance control that night.

IRMS also stated to this author that Mr Corduff was not assaulted, that he simply sat
down and that not a finger was laid upon him. This author concludes that, in fact, he
was set upon and kicked. Mr Corduff’s medical records diagnose him as having bruises
from kicking. The suggestion that he simply sat down also appears to have been
contradicted by Shell's own briefing to The Irish Times, as well as by protester
witnesses.

Superintendent Michael Larkin of Belmullet Garda station stated publicly that Mr
Corduff “was escorted from the site and spoke to Gardai and it was decided in the best
interests that he be transferred to a hospital that that he complained of feeling unwell.”
This was clearly misleading. He was not “escorted from the site.” He was taken away
by ambulance on a spinal board and cervical collar on a stretcher. Two Gardai were
present when he was taken away. It is not suggested that Superintendent Larkin
intended to mislead when he made his remarks. But he should have corrected himself
subsequently. He did not do so.

Finally, Willie Corduff stated to this author that he believed that the security guards
intended to murder him. Mr Corduff may well have genuinely feared this — and what
happened on 23 April 2009 must have been genuinely frightening. But Mr Corduff had
only relatively minor injuries.

This author also concludes that there are serious questions about the quality of the
investigation into Mr Corduff’s allegations. In order to ensure public confidence, it is
recommended that Mr Corduff’s complaint be reinvestigated by Gardai based
outside Mayo.

On 14 November 2007, Monica Muller, a Rossport resident, succeeded in getting
a court order prohibiting Shell and its agents from entering on the commonage at
Rossport.

Despite this, Shell agents entered the commonage to carry out site investigations.
They had bought a share of the land and believed that this entitled them to do so. But
they had never vacated the order of the District Court and were found guilty of
contempt. A case has, however, been stated to the High Court on the issue.

The court order had been clearly signposted on the commonage at Rossport, which
the Garda Siochana would have passed on a regular basis. Ms Muller also brought the
court order to the attention of a senior Garda in Belmullet Garda station and sought
the assistance of the Gardai when the order was broken. She was told that a court
order “was debatable.”

Despite this, Superintendent Larkin of Belmullet and Tony McNamara, then Chief
Superintendent for Mayo and based in Castlebar, claimed ignorance of the order.

This author is satisfied that some Garda Siochana in Belmullet were aware of the
order. If Superintendent Larkin was not aware, he should have been. The order was a
civil matter. But so too, for example, are many matters — like the right of Shell workers
to get to their place of work at Bellanaboy. For the Gardai to uphold one order, but
claim ignorance of another which had been brought to the attention of Belmullet Garda
station, was damaging to the perception of their impartiality.

Bernard McCabe is a retired Garda Sergeant. On 28 June 2009 he monitored a
lockdown by five protesters. The Garda Siochana gathered and erected screens to
prevent other protesters seeing them. A Garda, who appeared to be in charge, allowed
Mr McCabe past the screens so that he could observe. However, other Gardai
objected and Mr McCabe claims that he was suddenly grabbed by one of these men
who was in plain clothes and pushed and dragged towards the cordon where he was
manhandled by the Gardai there.

Mr McCabe stated that 14 separate police officers performing public order functions
did not wear identification that evening. The Garda Siochana have not disputed that
some public order Gardai did not wear identification.

Many protesters have also alleged that their phones are tapped. It is recommended
that the Garda Siochana review any surveillance or monitoring to ensure that it
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is proportionate. It is further recommended that any interception of
communications be considered as part of the review procedure provided for by
s.8 of the Interception of Communications Act 1993.

(e) Some general conclusions and recommendations

The concern that some works by Shell have not been properly authorised fuelled many
protests. In some cases, the protesters have been wrong. But in other cases, they
have been right. It is therefore recommended that Shell intensify its existing efforts
to ensure regulatory compliance.

Shell and its agents working on the Corrib project at present employ a former Mayo
County Secretary, a former Chief Superintendent of the Garda Siochana in Mayo and
a former editor of a Mayo paper. Although the announced role of the former Chief
Superintendent is to liaise with the community, Pobal Chill Chomain have stated that
he has never contacted them.

It is normal to engage former journalists to do communications work. It is also normal
to engage consultants in other capacities.

But both the County Council and the Garda Siochana have the job of ensuring that
the law is applied. While the integrity of the persons concerned is in no way called into
question, the engagement of a former County Secretary and a former Chief
Superintendent gives rise to the appearance that Shell is seeking to influence those
who regulate them, rather than to comply with those who regulate them. It is
recommended that Shell and its agents review these arrangements.

It is accepted that it is not the job of the Garda Siochana in the first instance to
satisfy the public that all necessary authorisations have been obtained. But it is their
duty to be impartial. When deciding on the exercise of their public order powers, it is
important that Gardai are well advised on legal issues, including whether works are
lawful. It is recommended that the necessary resources be made available to
ensure that the Garda Siochana can properly assess the legality of works
undertaken by Shell and its agents.

It is also important that the public can be reassured that all necessary authorisations
have been obtained. That way, they can have greater confidence that the project is well
regulated, and that their safety is assured. The Department of Communications, Energy
and Natural Resources has taken steps in this regard by putting authorisations on their
website. But they have not always been consistent in doing this. And they are not the
only body responsible for regulating the project. Others, like the Private Security
Authority, the Environmental Protection Agency and Mayo County Council have
important roles too.

Large amounts of public money have been spent on the policing operation in Mayo.
This author believes that it may help to reduce conflict, and save on the policing
budget, if greater efforts are made to explain the legal situation to protesters and all
other interested parties. This should not be made conditional on participation in any
forum, such as the North West Forum, or any acceptance of Shell’s project. It is
therefore recommended that the Department of Communications, Energy and
Natural Resources work with Mayo County Council and other interested bodies
to ensure that in Belmullet there is an official available at relevant times who can
explain the regulatory status of any works clearly and transparently. The amount
of money that this would cost would pale into insignificance compared to the €14
million spent since August 2005 on the policing operation.

Protesters are often unaware of their rights, are haphazard in gathering
documentation and sometimes fail to pursue avenues of redress open to them. At the
same time, serious issues have been raised by this report regarding the policing of the
project, as well as regarding the project more generally. Should the pipeline proceed
along a contested route, there is a real potential for confrontation. It is therefore
recommended that human rights non-governmental organisations agree to
appoint a human rights observer in the event that planning permission for the
pipeline is given along a contested route. That observer should gather information
and advise on and pursue any human rights issues.

It is further recommended that the Garda Siochana cooperate with any such
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observer - and ensure respect for the role of human rights observers generally.

The Corrib gas dispute has been the single greatest cause of complaints to the
Garda Siochana Ombudsman Commission (GSOC) since its foundation. In 2007 the
GSOC sought to do a “policies and practices” investigation into public order aspects
of the dispute. Consistent with the UN Paris Principles, in Northern Ireland the Police
Ombudsman can do this of his own volition. Even though the Garda Siochana Act
2005 was introduced to emulate many of the reforms recommended by the Patten
report in Northern Ireland, the consent of the Minister for Justice is required for any
such investigation.” The then Minister for Justice, Brian Lenihan TD, denied his consent
to this investigation. No reasons were given. This has created the impression that the
State does not want the Garda Siochana held properly to account.

It is recommended that the requirement that the consent of the Minister for
Justice be obtained in order for the GSOC to conduct a policies and practices
investigation be repealed.

In view of the findings of this report, it is also recommended that the GSOC seek
again to conduct a policies and practices investigation into the policing of the
Corrib gas dispute. Specific issues for investigation would include:

- how human rights issues are mainstreamed in practice;

- how the duty to act impartially is given effect;

- how legal advice is sought and acted on;

- public order training;

- performance in public order situations, including the use of force;

- the use of public order powers in civil law disputes;

- the wearing of identification;

- timing and practice in connection with the service of summonses and
the bringing of prosecutions, particularly in matters where complaints
have been brought to the GSOC; and

- the keeping of records.

Pending any repeal of the requirement for the consent of the Minister for
Justice to such an investigation, it is recommended that the Minister give that
consent.

The belief of many protesters is that the Garda Siochana are on the side of Shell and
have not behaved impartially. This report has certainly highlighted real concerns in this
regard. It has also highlighted cases where legal issues in operations appear not to
have been fully thought through. This is not easy work —and it is important that Gardai
on the ground are well advised.

In Northern Ireland, the Policing Board has a human rights adviser. The first such
adviser, Keir Starmer QC — now Director of Public Prosecutions for England and Wales
— did much to improve policing practice, to the benefit of the police and the public
alike. Unfortunately, there is no equivalent of the Policing Board in the Republic. But
that does not mean that the Garda Siochana could not — and should not — do more to
human rights proof their proposed actions.

It is recommended that the Garda Siochana appoint a trained lawyer with
relevant experience as human rights adviser. It is also recommended that that
adviser not only review police policies and practice generally, but also provide
input into the planning of operations. Specifically in the context of the Corrib
dispute, it would be helpful to provide guidance to the Garda Siochana on how
they can best discharge their functions in an impartial way. The Garda Siochana
have already entered into discussions with the Irish Council for Civil Liberties regarding
mainstreaming human rights. This would be the next step in that important work.

The number of cases where the GSOC has sent files to the DPP has been low — at
only seven cases by November 2009. That is not surprising — in many cases there will
be a lack of evidence to justify charges. Nor is it surprising that the Director of Public
Prosecutions has not brought charges. Indeed, it may well be that in some cases the
GSOC referred files to the DPP as a precaution, rather than because it was believed
that a prosecution should be brought. However, there has been a suggestion that the
fact that a complaint is brought close to the six month time limit has been a factor in
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declining to prosecute. In fact, complaints are sometimes brought late by protesters
out of a fear of retaliatory prosecution by the Garda Siochana. It is recommended that
the lateness of the bringing of complaints be viewed in its proper context when
decisions are arrived at on whether to prosecute.

Often with police complaints, it is clear that there was a wrong but it is not clear
what police officer was responsible. Often also, establishing the truth matters as much
to complainants, if not more, than getting a successful prosecution. In Northern Ireland
published reports by the Police Ombudsman which have established what wrong was
done - but not who did it — have been enormously significant. An example is the Police
Ombudsman’s report on the Omagh bomb investigation. Under s.103 of the Garda
Siochana Act 2005, the GSOC has the power to provide information on the results of
an investigation to any person that the Commission considers to have sufficient interest
in the matter. It is recommended that the power in s.103 be used to publish
reports on the outcomes of investigations in appropriate instances.

Some Gardai have been working on the Corrib gas dispute for ten years. That is
stressful for them, and also impairs their ability to do other community policing work if
it involves protesters. That is because many protesters distrust the police. Some have
suggested that they would not now report any ordinary concerns that they might have,
such as a burglary. It is recommended that Gardai who have been involved for
long periods in policing work on the Corrib gas dispute be deployed to other
duties such as the investigation of ordinary crime in Mayo.

During this author’s meeting with the Gardai, it was admitted that Gardai performing
certain public order functions do not wear identification. This was blamed on the design
of the uniforms that they wore. It is totally unacceptable for Gardai in public order
work not to wear identification and it is recommended that this be addressed as
a matter of urgency.

Regarding other Gardai, they get their public order training before qualification at
Garda College. Of course, those doing dedicated public order work get further training.
But most ordinary Gardal working on the dispute discharge public order functions at
some stage. It is recommended that they get refresher training to assist them in
carrying out this difficult work.
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Il. INTRODUCTION

(a) About Front Line and the author
This report was commissioned by Front Line into the Corrib gas dispute.

Front Line was founded in Dublin in 2001 with the specific aim of protecting human
rights defenders at risk, people who work, non-violently, for any or all of the rights
enshrined in the Universal Declaration of Human Rights. Front Line aims to address
some of the needs identified by defenders themselves, including protection,
networking, training and access to international bodies that can take action on their
behalf.

The author is a practising barrister at law in Dublin since October 2007. Prior to that
he served as a special advisor to Seamus Mallon MP MLA and Mark Durkan MP MLA
respectively in their roles as Deputy First Ministers of Northern Ireland. Following the
suspension of the institutions of the Good Friday Agreement in October 2002 he served
as a special adviser to Mr Durkan as SDLP Party leader and, upon restoration of those
institutions in May 2007 as special adviser to Margaret Ritchie MLA as Minister for
Social Development. During this time he advised on a range of issues, including police
reform, human rights and reform of the criminal justice system.

Neither Front Line nor the author takes any position on the safety of the proposed Corrib
gas pipeline, or whether it should proceed through Rossport or along any other route.

(b) Scope of this report

The purpose of this report is to examine whether those engaged in protests against
the Corrib gas development can be considered to be human rights defenders and to
consider any related human rights issues, particularly with regard to the right to defend
human rights as reflected in the UN Declaration on Human Rights Defenders, in respect
of the Corrib gas dispute.2

The primary focus of this report was to examine events in 2008. However, the author
was subsequently asked to extend the report to cover events up to the summer of
2009. Issues in the dispute prior to that date are also examined, but in less detail.

As a result, four visits were made to North Mayo: on 23-26 October 2008, 4-10 July
2009, 23-27 September 2009 and 1-3 November 2009. Meetings were also held in
Dublin with some parties. While the focus of the report is not on events in the period
2006-2007, materials from then were accepted and reviewed to gain an overall
understanding of events.

This report is not —and does not claim to be — a full investigation of all incidents that
occurred in the years 2006 to 2009, or even in the years 2008-2009. Neither the
resources nor the legal powers were available to conduct such an exercise, which
would necessarily involve interviewing all those on all sides involved in each incident
considered, whether they wished to be interviewed or not.

In many cases therefore, the purpose was to record allegations of human rights
abuses. In some cases evidence was provided — such as statements or footage taken
of events. That footage and those statements came in particular from the side of the
protesters in the dispute, although information and footage were sought from all sides
to the dispute.

As a result, it has not been possible in most cases to draw specific conclusions
about specific events. However, in some cases this has been possible. In other cases
while specific incidents could not be fully verified some general observations could be
made as to the nature and scale of the problem in the Corrib gas dispute and how
some of the human rights concerns could be better managed.

In the course of the report’s compilation, the author met with all sides to the dispute.
This included protesters, the Garda Siochana, Shell representatives, IRMS security,
journalists and uninvolved members of the local community who favoured, or who
opposed, the development. A number of those who were interviewed asked not to be
named in the report and this request has been honoured.

The author is grateful to all those interviewed for their cooperation.
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Ilill. HUMAN RIGHTS DEFENDERS

(a) The UN Declaration on Human Rights Defenders

Human rights defenders are recognised in the UN Declaration on Human Rights
Defenders. That Declaration essentially recognises the rights most relevant to Human
Rights Defenders. For example, Article 12 of that Declaration recognises the right of
everybody “individually and in association with others, to participate in peaceful
activities.”

But limits can be placed on these rights. Article 17 recognises that “in the exercise
of the rights and freedoms referred to in the present Declaration, everyone, acting
individually and in association with others, shall be subject only to such limitations as
are in accordance with applicable international obligations and are determined by law
solely for the purpose of securing due recognition and respect for the rights and
freedoms of others and of meeting the just requirements of morality, public order and
the general welfare in a democratic society.”

(b) Who are human rights defenders? UN Factsheet No 29

While the UN Declaration sets out in general terms the rights relevant to human rights
defenders, it does not provide detailed guidance on who is or is not a human rights
defender. But this is set out in a UN Factsheet No 29.° A few points are particularly
worth noting in this regard.

First, to be a human rights defender, a person can act to address any human right
on behalf of individuals or groups. These do not have to be merely civil or political
rights, but can include economic, social and cultural rights. As the Factsheet explains,
the rights covered could include:

- forced evictions,

- toxic waste and its impact on the environment,

- the right to life, to food and water and to the highest attainable standard of
health.

Second, it is not necessary for a defender to operate on a national or international
stage. It is also sufficient to operate locally.

Third, it is not necessary to be a non-governmental organisation or in a non-
governmental organisation: Individuals can be human rights defenders. Nor is it
necessary to have any professional background. One does not need to be a lawyer, a
journalist or a seasoned activist.* UN Factsheet No. 29 gives the following example
of who can be a human rights defender:

“An inhabitant of a rural community who coordinates a demonstration by members
of the community against environmental degradation of their farmland by factory waste
could also be described as a human rights defender.”

Fourth, the key to identifying a human rights defender is to look at how people
support human rights and to see whether a “special effort” is made. That is because
human rights defenders should not be merely acting on their own behalf or defending
their own economic interests. Rather they must be acting on behalf of individuals or
groups.

Fifth, it is not necessary for a person to be correct in his or her arguments in order
to be a human rights defender. The critical test is whether or not the person is
defending a human right, not whether they are correct about what they claim the
human right means. The Factsheet gives the following example:

“[A] group of defenders may advocate for the right of a rural community to own the
land they have lived on and farmed for several generations. They may conduct protests
against private economic interests that claim to own all of the land in the area. They
may or may not be correct about who owns the land. However, whether or not they
are legally correct is not relevant in determining whether they are genuine human rights
defenders. The key issue is whether or not their concerns fall within the scope of
human rights.” 6
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Sixth, as the Factsheet makes clear:

“the actions taken by human rights defenders must be peaceful in order to comply
with the Declaration on human rights defenders”

Thus, one cannot be a human rights defender if engaging in violent or intimidatory
behaviour.

(c) What kinds of abuse can human rights defenders face?

UN Factsheet No 29 gives examples of some of the abuses that human rights
defenders may face. These include obvious matters like killings, beatings, torture,
arbitrary arrest and detention.

They also include harassment. The Factsheet explains the many different kinds of
harassment that can be faced. This includes surveillance, tapping of telephones and
placing under investigation.” Other forms of abuse recognised by the Factsheet
include:

“defamation campaigns, with slanderous allegations appearing in State-
controlled media attacking their integrity and morals... Defenders and their work
have been publicly misrepresented, being described as, among other things,
terrorists, rebels, subversives or actors for opposition political parties.” &

(d) The role of State and non-State actors

It is not enough for a State not to engage in harassment or any other abuse of a human
rights defender. UN Factsheet No 29 also makes clear that States must investigate acts
committed against defenders, to provide temporary protection if needed and to
prosecute those responsible.

While the State bears responsibility to protect human rights, the Factsheet
recognises the role of non-State actors (that is to say private individuals or companies).
Thus it states:

“While the State bears the primary responsibility to protect human rights
defenders, it is essential to recognize that non-State actors can be implicated
in acts committed against them, both with and without State complicity”.

“Private economic interests — such as transnational corporations or major
landowners — have an increasingly recognized impact on the economic and
social rights of people from the community in which they are based. In some
countries, where human rights defenders have conducted peaceful protests
against the negative human rights impact of transnational corporations, the
security forces have used violence to repress the protests. In other cases, the
authorities have failed to intervene when unidentified individuals, suspected of
acting on behalf of private economic interests, have attacked human rights
defenders. The Special Representative of the Secretary-General on human
rights defenders has noted that, in some of these attacks, the complicity and
responsibility of private sector entities are clear and must be recognized.”

To some, the notion that human rights defenders may be involved in the Corrib gas
dispute may seem surprising. However, it is clear from the above points that UN
Factsheet No 29 is potentially applicable to the Corrib gas dispute.

Later, this report considers whether human rights defenders are active in the Corrib
gas dispute and whether there are concerns that their rights have been breached.
First, however, it is appropriate to outline the background to the dispute and to
understand some of the key events in its history.
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IV. BACKGROUND TO
THE CORRIB GAS DISPUTE

(a) Some basic geography
Rossport is a townland in the North Mayo Gaeltacht. Southwest of Rossport, across
the narrow waters of Sruwaddacon Bay, is the townland of Glengad.

To the west of Rossport and Glengad is Broadhaven Bay. 80 kilometres out to sea
is the Corrib gas field, which was discovered in 1996. Roughly 9 kilometres to the
south east of Rossport and Glengad is Bellanaboy, also sometimes spelt as
Ballinaboy. It is here that Shell has built a refinery to process the raw gas which it
intends to bring from the Corrib gas field in a pipeline coming on land at Glengad and
then crossing under Sruwaddacon Bay, across Rossport and through to Bellanaboy.
Close to Bellanaboy is Carrowmore Lake.

The area is ecologically sensitive. For example, Broadhaven Bay, Carrowmore Lake
and the Glenamoy bog complex are Special Areas of Conservation.® Broadhaven Bay
and Carrowmore Lake are also Special Protection Areas under the EU Birds Directive.©

Even more important than the geography of the dispute is its history. It is to this that
the report now turns.

(b) Gas is found
The Corrib gas field was found in 1996 by Enterprise Oil, which established a
subsidiary, Enterprise Energy Ireland (EEI) to develop it.!

EEl identified a site at Bellanaboy — owned by the Irish forestry agency, Coillte —
where it proposed a terminal to process the untreated (or raw) gas. Coillte sold the site
to EEl To bring the gas to Bellanaboy, EEI planned a pipeline that would run across
lands at Rossport.

(c) Government support for the Corrib gas project
The development of the Corrib gas field has been strongly supported by successive
Governments. Ministers have consistently stated their belief that the Corrib gas project
is in the national interest.™

A report by trade unionist Peter Cassells into the dispute points out that in 2006
over 80% of the gas used in Ireland was imported from Scotland and that, without
Corrib gas, this import level was likely to increase. The report also states that the
volumes which can flow from the Corrib field could provide up to 60% of the annual
gas demand in Ireland at peak flows. While this figure of 60% has been disputed, there
is no doubt that the gas find is a very significant one.™®

The development has had an important economic context locally too. North Mayo
is not a prosperous area — and has had a long history of emigration. According to
Shell, up to 1,500 people were employed during the 2009 construction programmme
and the project will provide 130 permanent jobs in the locality.™

(d) A complicated regulatory framework
The regulatory framework in Ireland for the Corrib gas development is a complicated
one. It is not necessary for the purposes of this report to consider this framework in
depth. Suffice to say that a number of legislative provisions are engaged. For example:
- Working the gas required a petroleum lease under the Petroleum and Other
Minerals Development Act, 1960;
- Construction of a structure to extract on the continental shelf required
authorisation under the Continental Shelf Act 1968;
- Parts of the offshore pipeling, the works at sea, and the landfall works required
a licence under the Foreshore Act, 1933;
- The pipeline required consent under the Gas Act, 1976. At the time of the
initial application, planning permission was not required for the pipeline itself;
- The terminal required planning permission under the Planning and
Development Act 2000;
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- An integrated pollution licence was required under the Environmental
Protection Agency Act 1992.

Further, consents are required under other legislation in respect of some aspects of
the development, or under the terms of some of the licences, leases or permissions
above.

(e) An Bord Pleanala rejects permission for Bellanaboy

The development of the refinery at Bellanaboy (which is now substantially completed)
and the proposed overland pipeline have been the most controversial aspects of the
project, although fishermen have been concerned also about discharges at sea also.
It is hardly surprising that the refinery and overland pipeline have been the most
controversial aspects since they come closer to where people live.

Controversy began in August 2000 when EEI sought to dig trial holes along part of
the pipeline route through Rossport. Members of the local community persuaded the
oil company to hold a public meeting to explain their intended project. Locals claim that
the company stated at that meeting that they could obtain a Compulsory Purchase
Order very easily from the relevant Minister.’® Residents also complained of
misinformation by EEI. Many residents also wished for the pipeline to travel across
rougher commonage land in the northern part of Rossport, rather than through private
greenland property, which had a higher value and better agricultural use.

They were also concerned that the maximum pressure of the pipeline was 345 bar.
This was later described by Minister Noel Dempsey as an “extremely high design
pressure”.'®  Another concern was that the gas was raw gas. Raw gas is more
corrosive because it contains impurities.'” [t is also odourless and therefore potentially
more dangerous as leakage is less easily detectable. They also had other concerns,
including that the control cables for the pipeline would be laid in the same trench as
the pipeline itself and, also, that the refinery would be located in an environmentally
sensitive area.

EEl received planning permission for its planned refinery at Bellanaboy from Mayo
County Council in August 2001. In November 2001, regulations were made giving the
Minister the power to compulsorily acquire lands for private gas pipelines.'® Powers
to enter onto private land were also provided for. In April 2002 the Minister for the
Marine and Natural Resources issued statutory consent for the construction of the
pipeline under the Gas Act 1976.

It was at the end of 2001 and beginning of 2002 that residents of the lands across
which the pipeline was to run were formally told that their lands would be compulsorily
acquired unless they consented to the voluntary sale of those lands. While some
residents agreed, others did not and were angered. Some complained that those who
went door to door around Rossport behaved in a heavy handed manner, threatening
with compulsory acquisition unless consent was given. They complained that this had
a particular impact on old people in the area. Shell, who were not then involved in the
project, agree that matters were not well handled at that stage and that this did much
to break down trust in the development.’® The relevant Minister, Frank Fahey TD,
issued the first Compulsory Acquisition Orders in May 2002.

A decision granting planning permission for the construction of the terminal by Mayo
County Council was appealed to an Bord Pleandla, with an oral hearing held by the
Bord in February 2002. The Bord’s Planning Inspector, Kevin Moore, in the conclusions
of his report of May 2002, recommended refusal and stated:

“the proposed development of a large gas processing terminal at this rural,
scenic, and unserviced area on a bogland hill some 8 kilometres inland from the
Mayo coastland landfall location, with all its site development works difficulties,
public safety concerns, adverse visual, ecological, and traffic impacts, and a
range of other significant environmental impacts, defies any rational
understanding of the term ‘sustainability’.” 20

An Bord Pleanala requested further information from Shell and the oral hearing was
resumed in November 2002. Following this a further report was compiled by the
Inspector in which he recommended refusal, concluding:

FRONT LINE I



“It is my submission to the Board that:

- From a strategic planning perspective, this is the wrong site;

- From the perspective of Government policy which seeks to foster balanced
regional development, this is the wrong site;

- From the perspective of minimising environmental impact, this is the wrong
site; and consequently

- From the perspective of sustainable development, this is the wrong site.”

He recommended refusal on three grounds, including on grounds related to peat,
visual/ecological grounds and on grounds of unacceptable risk to members of the
public. An Bord Pleandla in its decision also recommended refusal, but on narrower
grounds related to peat only. Importantly, it disagreed regarding risk to the public.??
Of course, an Bord Pleanala is not legally bound by the recommendations of its
inspectors.

Earlier, in April 2002, Enterprise Oil was taken over by Shell. Reflecting this, EEI
became Shell E&P Ireland Limited. For convenience Shell E&P Ireland Limited is
referred to in this report simply as “Shell”. However, it should be borne in mind that
Statoil and Marathon had minority involvement. Marathon sold its stake to Vermilion
Energy in June 2009.

(f) Shell’s response to the decision of an Bord Pleanala
A note of a meeting of the Committee of Managing Directors of Shell, dated 22-23 July
2002 records their discussion of the planning application, by which stage an Bord
Pleandla rather than granting permission had sought further information from Shell. It
states:
“It was noted that development of the Corrib gas field may be delayed until
2004 as planning consent had been refused for the terminal. The Committee
queried whether the Group had sufficiently well placed contacts with the Irish
government and regulators. [X] undertook to explore this issue further in
consultation with the Country Chairman in Ireland.”

The document, marked most confidential, emerged only in the context of litigation
against Shell in the United States on matters unrelated to the Corrib dispute.?*

On 19 September 2003 Shell met with the then Taoiseach Bertie Ahern TD, and the
then Minister for Communications, Marine and Natural Resources Dermot Ahern TD,
and the then Minister for Environment, Heritage and Local Government Martin Cullen
TD. Shell raised its concerns about the Corrib gas project. There was at that time no
planning application lodged, and the Taoiseach advised them that were they to
proceed, they should lodge a further application under existing legislation.?® This was
significant because at the time a new regulatory regime for approving strategic
infrastructural projects was under consideration (which culminated in the Planning and
Development (Strategic Infrastructure) Act 2006).

Four days later, on 23 September 2003 Shell met with an Bord Pleandla, including
the chair and deputy chair. According to a note of the meeting, the representatives of
the Bord indicated that they could not discuss individual cases (and it should be noted
that at that stage there was no application before either Mayo County Council or the
Bord). Instead, Shell gave a presentation on the case for indigenous gas.2®

In December 2003 Shell applied again to Mayo County Council which granted
permission in April 2004. Residents again appealed that decision to an Bord Pleanala.
A different inspector was appointed on this occasion and he recommended in favour
of granting permission, subject to conditions.?” The Bord subsequently decided
unanimously in October 2004 to grant planning permission, subject to 42 conditions.2®

An attempt to bring a judicial review of that decision was unsuccessful.?

An attempt to bring a planning injunction against Shell for breach of certain planning
conditions also failed. In very brief summary, the judge accepted that some extracted
peat from the works at Bellanaboy had been left on Coillte lands contrary to the terms
of the planning permission, but that this was explicable by the delay to the project by
the bringing of the judicial review challenging an Bord Pleanédla’s decision. The
applicants also failed in arguing that the condition requiring security to be provided
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had not been complied with. The judge found that it had been complied with, although
formalities remained outstanding.®®

There have been allegations that an Bord Pleanala was placed in a difficult position,
particularly at a time when new legislation was being contemplated by the Government
for strategic infrastructure. It has not been within the scope of this report to examine
these allegations, which have been strongly denied by Ministers.3’

It is not surprising that Shell was concerned at delays in the planning process, and
it is legitimate that they would wish any future application to be determined quickly.

It would also be wrong to read too much into any individual minute of the Shell
Committee of Managing Directors, which may not reflect the full discussion had.
Nonetheless, it is disconcerting that the recorded reaction of the Committee of
Directors was to query whether they had appropriate contacts with the Irish regulatory
authorities, rather than appropriate compliance with Irish regulatory requirements.

(9) The imprisonment of the “Rossport 5”
Compulsory purchase orders were made in respect of the lands of the Rossport
landowners who had refused to consent voluntarily to the laying of the pipeline.

In March 2005 Shell issued proceedings against the six Rossport landowners
seeking a permanent injunction prohibiting obstruction of the pipeline works, including
obstruction of entry of Shell agents onto land. In April 2005 Shell secured an
interlocutory order prohibiting interference with the laying of the pipeline, that is to say
a temporary order until the court had heard the proceedings fully.

On 29 June 2005 five people were found by the High Court to be in contempt of the
order. Three were landowners along the route of the pipeline: Philip McGrath, Brendan
Philbin, and Willie Corduff. The other two were Vincent McGrath, brother of Philip
McGrath, and Michael O’Seighin. All five are Rossport residents and became known
as the Rossport 5.

Their imprisonment generated much local sympathy and Shell contractors were
prevented by protesters from gaining access to the Bellanaboy site. Environmental
protesters also arrived and founded the Rossport Solidarity camp, which remains in
North Mayo to this day, but at a different location — it is now at Glengad.

Meanwhile, the imprisonment of the Rossport 5 received international publicity and
led to the formation of the Shell to Sea campaign, which was a loose campaign
involving a number of people including Dr Mark Garavan of Galway Mayo Institute of
Technology, Maura Harrington a (now retired) school principal from North Mayo,
Independent TD Dr Jerry Cowley and many others. A support group was also
established in Dublin — with smaller groups elsewhere.

The Rossport 5 spent 94 days in prison. On 30 September 2005 Shell applied for
the lifting of the interlocutory injunction on the basis that no works would be done
through the winter months so that the injunction served no useful purpose. Given that
the injunction was lifted, the five men applied for their release. However, the five men
refused to give a commitment to abide by any future court orders. As a result, although
the men were released, the judge queried whether they should nonetheless be
punished for contempt and took submissions on this issue. The following April the
judge, having heard submissions as to the law, determined that while the court could
have punished them for refusing to purge their contempt, they would not in fact be
returned to prison, given that they had already spent 94 days there.®?

It is not clear whether there was another motive for Shell’s application for the lifting
of the injunction. The fact that work would not be undertaken over the winter was
certainly a reason to seek the lifting of the injunction. But another could potentially
have been the huge publicity and substantial public sympathy that the Rossport five
had gathered. Shell was legally entitled to the order that it had secured — but the
imprisonment of the men had been a public relations disaster. Shell subsequently
apologised for the hurt caused by the imprisonment of the Rossport 5.3

(h) Reviews of safety commissioned in 2005: BPA and Advantica
One of the reasons why no work would be conducted over winter was because the
then Minister for Communications, Marine and Natural Resources, Noel Dempsey TD,
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had asked Shell to suspend work pending a safety review. This was the second safety
review commissioned by the Department in 2005 and before considering it, it is worth
noting the very unusual circumstances of the first review commissioned that year.

One of the key concerns of the protesters was that the Quantified Risk Assessment
(QRA) for the onshore pipeline, which had been commissioned by Shell, had never
been published. The previous Minister, Frank Fahey TD, had, however, commissioned
an independent review of the QRA by Dr Andrew Johnston, which had been published
in March 2002. It concluded that the pipeline was safe provided certain
recommendations were followed, which were made conditions of the statutory
approvals for the development.*

Nonetheless, the failure to publish the QRA itself fuelled the concerns of protesters
and those sympathetic to them. They feared that there was something to hide.®®

On 10 March 2005, Minister Dempsey indicated that he would publish the latest
version of the QRA (it had been modified over time) along with a review of it
commissioned by his Department. An “independent review” of the pipeline from British
Pipeline Agency (BPA) was duly commissioned and published along with the latest
version of the Quantified Risk Assessment on 24 May 2005.3 The BPA report
described itself as an “independent review” and it was explicit that it was the Shell
pipeline that was being considered.

The BPA report concluded that the Quantified Risk Assessment had generally
followed industry norms, but recommended that some matters should be reviewed. It
also concluded that “the design of the pipeline incorporates measures to contain the
high operating and design pressures and has been conservative in the use of materials
and integrity management procedures.” 37

However, according to the Department, neither at the tendering stage nor at any
stage prior to publication did BPA indicate that there was a conflict of interest in
carrying out the independent review. According to the Department, it was only following
media inquiries on 25 May 2005, the day after publication, that it found out that BPA
was in fact 50% owned by Shell.?®

Asked by The Irish Times, Shell indicated that they had become aware that BPA
were the consultants on 10 May 2005, a fortnight before publication. But they did not
consider it “necessary or appropriate to question the qualifications of the contracted
consultants as management of the review was solely a matter for the department.” 30

This was meant to be an independent review. But the appearance of independence
was fundamentally compromised by Shell ownership of BPA. It is extraordinary that
BPA did not see fit to mention to the Department that it was owned by Shell.

It is no less extraordinary that Shell did not do so. While it was for the Department
to select the review team, Shell owed a moral duty to the Department to notify them
of the conflict of interest as soon as they became aware of it. They did not do so.

This debacle did nothing to build confidence in Shell's good intent. To the contrary,
it widened the gulf of distrust between protesters and Shell and hardened the belief of
protesters that Shell could not be trusted.

On 27 May 2005 a second review was commissioned by the Minister.4° The findings
of this review, conducted by the consultants Advantica, are considered in a later
section.

(i) Minister expresses concern regarding regulatory
non-compliance
In the summer of 2005, protesters had become aware of significant welding of piping
by Shell at the Bellanaboy site and had informed the media. An inspector was
subsequently sent to report to the Department of Communications, Marine and Natural
Resources regarding this. He found that over two kilometres of piping had been
welded.*" These works were not permitted by the consents published by the Minister.
The Department sought an explanation for this but did not secure a response to its
satisfaction. The Minister therefore wrote on 31 July 2005 to Andy Pyle, Managing
Director of Shell in Ireland, stating:
“I'am very concerned that not only does your letter fail to provide an acceptable
explanation for the specific works, which have been undertaken beyond the
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scope of your extant consents, but | am also concerned that your letter may
demonstrate a failure to fully appreciate your legal and regulatory obligations.”

The Minister added:

“The fact that Shell sought consent by letter dated 12 May 2005 to commence
welder qualification testing, joint coating qualification testing and pipe bending
activities indicates that Shell believed at that stage that such works were
beyond the scope of its extant consents.... [The Department] acknowledged
receipt of the letter dated 12 May 2005 but at no stage was consent given to
Shell to undertake welder qualification testing, joint coating qualification testing
and pipe bending activities. Notwithstanding this, Shell not only proceeded to
undertake welder qualification testing, but also undertook significant welding
activities.” 42

The Minister therefore decided to appoint officers to ensure monitoring and
supervision of Shell’s works. He also noted that Shell had agreed to suspend work on
the pipeline pending the Advantica review.

In Andy Pyle’s letter of response to the Minister, dated 5 August 2005, it was not
denied that Shell had sought consent for welder qualification testing, joint coating
testing and pipe bending activities and that consent for these works had been
outstanding.*® Nor was it denied that Shell had nonetheless proceeded to undertake
significant welding activities.*

It should, in fairness, be pointed out that there is no suggestion that Shell had
attempted to conceal its activities. Shell had, in fact, written to the Department to
indicate that they were commencing welding work at their own risk.*> The problem
was that they should have — but did not — wait for authorisation from the Department.

(i) Report of Dr Richard Kuprewicz

On 24 October 2005, Dr Richard Kuprewicz of Accufacts Inc, a pipeline consulting
firm, made a report to the (controversial and now defunct) Centre for Public Inquiry.46
It raised a number of concerns regarding the pipeline proposal and stated:

“our analysis indicates that pipeline routing should be at least 200 metres from
dwellings and 400 metres from unsheltered individuals to avoid massive casualties
and/or multiple fatalities. The large safety zones necessitated by an onshore Corrib
pipeline rupture reflect the exotically high potential operating pressures and subsequent
fatal radiation thermal fluxes associated with a rupture” 47

He pointed in particular to a pipeline rupture in Carlsbad, New Mexico. An extended
family of 12 camping 206 metres from the explosion site were all killed due to the blast
and thermal radiation. The pipeline had failed due to internal corrosion, he stated, even
though it complied with corrosion monitoring programmes required by the US
regulatory authorities. That pipeline had been operating at 46.6 bar only — less that
the maximum pressure of 345 bar then envisaged by Shell or the planned normal
operating pressure of 90-100 bar.*8

(k) The Advantica review

The Advantica report was published on 3 May 20086. It found that proper consideration
had been given to safety issues in the selection process for the preferred design option
and the locations of the landfall, pipeline route and terminal. However, it expressed
some concerns and made a number of recommendations.

In particular, it expressed concern that there was insufficient evidence that the
scheme would be managed properly throughout its lifetime and recommended that a
plan be put in place in this regard. It also stated that there was significant uncertainty
about the risk calculations at the maximum pressure of 345 bar. It recommended that
the pressure in the “onshore pipeline should be limited to no greater than 144 bar.”

It concluded that provided the report’s recommendations were implemented, the
design should be accepted as meeting or exceeding international standards.

Both the Minister®® and Shell®® committed to implement the report’s findings.
However, protesters remained concerned. Advantica was confined to examining the
safety of the chosen route. It was not mandated to consider alternative routes — and
did not do so. The option favoured by protesters of offshore shallow water processing
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of the gas was therefore not considered by Advantica. For this reason, protesters did
not regard it as addressing their concerns. Shell, for their part, state that there are
greater risks associated with working on and travelling to an offshore platform. Of
course, those risks would not necessarily be borne by the same people.

(1) The Cassells report

Following the release of the Rossport 5, Minister Dempsey had committed to appoint
a mediator.>? Peter Cassells was duly appointed in November 2005. His report was
published on 28 July 2006. The mediation was unsuccessful. However, Mr Cassells
made a number of recommendations. Some of these were on wider socio-economic
issues, others on better community consultation and dialogue. One was particularly
important. The proposed route of the pipeline brought it to within 70 m of houses. Mr
Cassells recommended that this be reconsidered. However, he did not say how far
away the pipeline should be or offer a scientific rationale for his recommendation.
Rather the recommendation was stated to be to “address community concerns.”

Shell agreed to this and consultation began on a new pipeline route.

To the protesters, by contrast, the Cassells recommendations were unsatisfactory.
The socio-economic recommendations did not — and of course were not intended to
—address their safety concerns. Meanwhile the recommmendation on having the pipeline
less close to houses did not to their minds go far enough. Their point was that they
did not believe the pipeline, carrying raw gas, was safe near their houses at all.

(m) Events regarding the pipeline since the Advantica report
There followed a period of consultation on the new pipeline route. At the same time,
there were a number of further controversies concerning Shell’s activities, including a
number of allegations of regulatory non-compliance. The most significant of these are
examined below. Some others are examined in the section on the policing of the
dispute.

(i) Carrowmore Lake
The first of these concerned Carrowmore lake. Carrowmore lake supplies drinking
water for 10,000 residents of North Mayo. It is also a Special Area of Conservation
under the EU Habitats Directive.5® Protesters were concerned that the works removing
peat carried out by Shell at Bellanaboy would cause aluminium stored in the earth
underneath to flow into the lake. Data appears to justify those concerns to some
extent.

Under terms set by its licence, Shell was not permitted to have aluminium in the
water discharged from the Bellanaboy site at levels in excess of 200 ug/I. This is the
World Health organisation limit for drinking water — and so was a stringent standard.
In the last half of 2005, the levels in the discharge exceeded this level regularly and on
8 September 2005 Mayo County Council threatened to prosecute under the Local
Government (Water Pollution) Act 1977 unless Shell took immediate action.

However, despite Shell’s efforts at mitigation, the problem persisted and the limit set
by the Council was frequently exceeded thereafter through to the middle of 2007
according to statistics released by Mayo County Council.

The levels in the water were the subject of a report by the North West Fisheries
Board in April 2006. It concluded that there was no risk to fish in the lake. The
Environmental Protection Agency also considered the aluminium levels in the lake at
that time and found them not to be a significant concern. Indeed, it stated that
aluminium was helpful in order to combat the presence of phosphorous in the lake
(which could, for example, be caused by fertiliser). At that time, the average level of
aluminium in the lake was 96.8 ug/l on average at intake.>*

However, the problem was to worsen substantially in the early months of 2007. Data
provided by Bord na Ména to the Council for the period from 30 January to 8 March
2007 showed an average level of aluminium in the discharge from the Bellanaboy site
over seven readings of 1910 ug/l, nine times above the level that Shell were permitted
to discharge. The average level from 11 readings at Carrowmore lake during that time
was 332 ug/l.%5 This does not prove that Shell caused these high levels in the lake —
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aluminium may come from other natural sources and its levels may increase during
periods of high rainfall. But against this background, the high levels of aluminium in the
discharge were more significant. Despite the warning of Mayo County Council’s letter,
protesters were concerned that no prosecution was ever taken.

While the levels of aluminium in the discharge regularly exceeded those permitted,
it is important to note that the levels in drinking water only exceeded those permitted
on one occasion, being on 23/24 January 2007. However, Mayo County Council has
stated that this was not caused by the discharge from the Shell site, but rather by an
accident at their water treatment plant.>6

(ii) Unauthorised development at Glengad - the road
Separately, Shell had purchased a site at Glengad where the pipeline was to come
ashore. It is here, onshore, that a Land Valve Installation is planned to ensure that the
maximum pressure onshore thereafter does not exceed 144 bar.

In order to facilitate these works, Shell widened the entrance to a field that they had
bought and built a road through that field to the intended Land Valve Installation.
Protesters claimed that the widening of the entrance to the field and the construction
of a road down through it required planning permission, which had not been sought.
On 31 May 2006, an Bord Pleanala declared that planning permission was indeed
required both for the widening and the construction of the access road.>” This followed
clearly from the provisions of the regulations on exempted development.5® (An
application for retention was subsequently made and granted.59)

The Bord also declared that certain waste pipes, construction compounds and other
matters were exempted development — and therefore did not require planning
permission. &

(i) Unauthorised drilling by Shell agents

There was further controversy in October 2007 when RPS, consultants hired by Shell,
admitted that they had drilled in the Glenamoy bog Special Area of Conservation (SAC)
without consent.®” The consultants also conceded that they had not consulted the
National Parks and Wildlife Service before drilling boreholes in the SAC.

Although the Minister for the Environment, John Gormley TD, considered bringing
a prosecution, he decided instead to direct the Shell contractors to restore the site to
its original condition. While he stated that the damage done was minor, he added that
it was a serious concern given the efforts that his department had made to
communicate with Shell.6?

(iv) Allegations of unauthorised development at Glengad
A further controversy exists about the works at Glengad. Fencing has been erected
around the Shell compound there. Temporary prefabricated buildings were also
erected. Diggers and machinery have also been stored there. These have since been
removed.

Protesters argue that these works required planning permission. The Department
sought the position of the planning authority, Mayo County Council, on this issue. The
Council gave its reasons why the works do not require planning permission, which
were published on the DCENR website.%3

It was useful that Mayo County Council set out its reasons for believing the fencing,
prefabricated buildings etc. to be exempted development. But the Council’s letter does
not deal with what appears to be the most substantial point made by the protesters.
They point to the fact that since the Planning and Development (Strategic Infrastructure)
Act 2006 strategic gas infrastructure development requires planning permission. That
being so, they argue that all incidental works must have planning permission also.
Shell, for their part, argue that planning permission is not required to the extent that
the pipeline follows the route authorised by the Minister under the Gas Act 1976.

It is beyond the scope of this report to examine these competing arguments, which
are presently being litigated before the High Court.®* But it would certainly have been
helpful if Mayo County Council had addressed them in the letter.
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(v) Controversy regarding missing information

Following several months of consultation, Shell proposed a new pipeline route in 2008.
It still came ashore at Glengad and crossed under Sruwaddacon Bay and through
Rossport and on to Bellanaboy. And the gas being transported was still unprocessed
(and therefore more corrosive). A new pipeline authorisation was therefore sought
under the Gas Act 1976, as amended, on 28 April 2008. Approval for an amended plan
of development was also submitted. Both were matters for the Minister for
Communications, Energy and Natural Resources.®®

By this stage, the law had been amended to require planning permission for strategic
gas infrastructure development. Accordingly, a planning application was also lodged.
The law had also been changed so that the application could be made directly to an
Bord Pleanéla.t®

That application ran into controversy because an official of the National Parks and
Wildlife Service in an internal report found that key information had been withheld from
specialists whose opinions were included in the planning documents submitted by
Shell and that, in particular, protected habitats likely to be affected by the development
were excluded from maps provided by the company. The Department of the
Environment, in response to a press query, confirmed that it was the view of the
Department that the Environmental Impact Statement submitted by Shell was deficient
and that an Bord Pleanala was seeking clarification on a number of these issues.%”

Shell subsequently decided to modify the pipeline route and seek a wider corridor
in which the pipeline could be laid. This was, Shell explained, to allow for deviations
that may be necessary for archeological or environmental reasons. Accordingly, both
the planning permission application and the applications to the Minister for
Communications, Energy and Natural Resources were withdrawn.®®

As a result, on 9 February 2009, Shell submitted a further application to construct
a pipeline under the Gas Act 1976. A renewed application for planning permission was
also submitted on 12 February 2009.%°

Separately, Shell progressed its works at sea. On 27 June 2008, ministerial consent
issued to undertake offshore pipelaying works. In September 2008, the pipelaying
vessel, the Solitaire arrived to lay the pipeline at sea.”® However, it was unable to do
so. It returned in June 2009 and did so.”

All this has had implications for the protesters and the police. Up to 2005, the main
areas where protests occurred were at Rossport. In 2006, most of the disputes were
at Bellanaboy where the refinery was being built. But by 2008 events shifted to Glengad
where works started taking place where the pipeline was to come onshore. They also
shifted to out at sea, where the pipeline was being laid. Should planning permission
ultimately be granted for the pipeline on land, the locus of the dispute is likely to shift
again.

(vi) Concerns at oral hearing regarding the new pipeline
A significant feature of the new pipeline is that it is 140 metres away from the nearest
inhabited dwelling, just over twice the distance of the original pipeline.

However, protesters believe that this is not adequate. They point, for example, to the
recommendation of Dr Kuprewicz regarding the original planned pipeline that there be
a distance of 200 metres from dwellings and 400 metres from unsheltered individuals.

They also express concern at certain comments made by Shell’s own technical
experts at the oral hearing held on the latest pipeline. A transcript of the oral hearing
was not available at the time of writing, but a journalist, Lorna Siggins of The Irish
Times, was present. According to her report, Shell’s technical experts stated in
response to questioning from an Bord Pleanala’s expert that:

- the pipeline was unique;

- houses within 230 metres could burn spontaneously from heat radiation if
gas in the pipe was at full pressure (i.e. 345 bar)’2;

- residents would have just 30 seconds to escape to safe shelter, again if the
pipe was at full pressure;

- safe shelter had not yet been identified for residents;

- houses within 171m would be at risk if the gas pressure was at 144 bar — the
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maximum onshore pressure level agreed by the developers after the
Advantica safety review;

- the risk of terrorist attack had not been factored into the Quantified Risk
Assessment;

- one of the Advantica report recommendations was not being implemented.

The concession that houses within 777m would be at risk if the gas pressure was
144 bar was significant. It appeared to contradict the assertion made by the then
Minister for Communications, Marine and Natural Resources, Noel Dempsey TD, in
2005 that —

“even in the worst case of the pipeline being ruptured and the gas being ignited,
the occupants of a building 70m away would be safe.” 73

The hearing also heard evidence from Desmond Branigan of DB Marine Research
and Associates that Lloyd’s Marine Intelligence Unit had recorded 1,200 deaths in the
decade to 2008 as a result of pipeline fractures in 58 countries.™

Protesters called Commmandant Boyle, a former Army bomb disposal expert of the
Irish Army. He indicated his belief that a separation distance of at least 500 metres
from residences should be imposed.”®

Shell point out, however, that they submitted large volumes of evidence as to the
safety of the project — and that this did not receive the same media coverage. They also
point out that Commandant Boyle does not have specific expertise in the field of gas
pipelines.

(vii) An Bord Pleanala seeks further information
On 2 November 2009 an Bord Pleanala wrote to Shell.”® It stated that:

“The design documentation for the pipeline and the quantified risk analysis (QRA)
provided with the application does not present a complete, transparent and adequate
demonstration that the pipeline does not pose an unacceptable risk to the public.”

Specifically, it found that part of the route, between Glengad and Aghoose, was
unacceptable because houses were within the hazard range should failure occur. It
also found that there would be an unacceptable impact on the local community at
Rossport both during the construction and operational phases.

The Bord also pointed out that part of the pipeline where the pipe made landfall had
been omitted from the planning application. This had been a source of concern to
protesters at the oral hearing.

The Bord did not, however, reject the planning application. Indeed, it stated that it
was provisionally of the view that it would be appropriate to approve the pipeline should
alterations be made. Specifically, the Bord stated that the pipeline should take an
alternative route within Sruwaddacon Bay.

The Bord also required additional information on 14 issues. These included:

- A site specific quantitative risk assessment, which should include all potential
risks, including intentional damage by third parties and wet gas in the pipeline;

- A qualitative risk assessment for those risks that cannot be easily defined
mathematically;

- Hazard distances, building burn distances and escape distances for the entire
pipeline, including the assumptions made for determining these;

- An assessment of the societal risk along the route;

- An examination of the potential for a vent to prevent pressure at Glengad
reaching wellhead pressure levels.

The additional information was originally to be submitted to the Bord by 5 February
2010, but this has been extended by an Bord Pleanéla to May 2010.77

The leading protester group, Pobal Chill Chomain, stated in response that the Bord’s
decision was a vindication of the health and safety concerns of local people.”®

However, the chief technical officer of the Department of Communications, Energy
and Natural Resources has criticised aspects of the approach to risk adopted in the
Bord Pleanéla decision, arguing that it was solely based on consequence and not on
the risk of an event’s occurrence.”
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Shell, for its part, stated that it remains firmly of the view that the pipeline, as
designed, is safe and meets all international standards and industry best practice.
They have nonetheless committed to give detailed consideration to the Bord’s requests
for further information and modifications to the route.®® While Shell intends to do
extensive survey work in Sruwaddacon Bay, it does not intend to carry out works at
Glengad or Rossport in 2010.8!
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V. gll:‘.lPS INVOLVED IN THE

GR
CORRIB GAS DISPUTE

A number of groups are involved in the Corrib gas dispute. The most significant ones
are summarised here.

(a) Shell to Sea
The Shell to Sea campaign was founded at the time of the imprisonment of the
Rossport 5.

Shell to Sea in Mayo has consisted largely of people from the Rossport and Glengad
areas. However, some — like Maura Harrington — live a number of kilometres away.
There is also an active support group in Dublin and there are smaller supportive groups
and individuals in other Irish cities.

Shell to Sea has a number of concerns about the project. These include:

- risk to health and life posed by both the pipeline and the terminal;

- risk to the environment posed by the pipeline and the terminal;

- the terms upon which oil exploration companies are taxed and licences
granted.

The principal demand of Shell to Sea, as its name suggests, is that the gas should
be treated at sea on a shallow water platform.

(b) Pobal Chill Chomain

Pobal Chill Chomain (People of Kilcommon) was formed in April 2008, essentially
breaking away from the Shell to Sea campaign. Kilcommon is the parish in which
Rossport is situated.

The split with Shell to Sea came over a proposal made by Father Michael Nallen PP
and two other local priests for an alternative terminal site, such as at Glinsk in Mayo,
with an alternative pipeline route. Glinsk is a sparsely populated area a few miles to the
east of the intended pipeline route and refinery. Many in Shell to Sea were keen to
accept this proposal, but others did not want it discussed. Those who wished to
consider the proposal left to form Pobal Chill Chomain.

The Chair of Pobal Chill Chomain is Vincent McGrath, one of the Rossport Five. The
group states that it involves most of those in the Rossport and Glengad areas who
previously would have supported Shell to Sea, including Willie Corduff. This has left
Maura Harrington the most prominent member of the Shell to Sea group in the area,
along with Niall Hartnett of Rossport Solidarity camp and others.

Pobal Chill Chomain has since accepted and promoted the Glinsk alternative. The
proposal has secured the support of some, including Michael D Higgins TD, Fine Gael
TD Michael Ring and the Bishop of Killala. However, it has been rejected by Shell. Shell
argues that Glinsk is an unsuitable site — in particular because of the steep cliffs where
the alternative pipeline would make landfall.82 Pobal Chill Chomain does not believe
that the cliffs pose any insuperable difficulties.

Another difference with the Shell to Sea campaign is that Pobal Chill Chomain’s
concerns are solely to do with risks to life and health and to the environment. They do
not take a formal position on the taxation of those engaged in oil and gas exploration
— although this is not to say that individually their members do not have views regarding
this issue.

Also, while it welcomes outside support, Pobal Chill Chomain is — and wishes to
remain — above all a local group. It has not organised days of action in which those from
outside the area have been invited in to protest. Such days of action have, at times,
involved public order incidents.

Pobal Chill Choméain has made a number of formal complaints regarding the Corrib
gas development, including to the European Commission and the Organisation for
Economic Cooperation and Development (OECD).
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(c) Rossport Solidarity Camp

Rossport Solidarity Camp was formed in 2005. Originally, it was a camp on land in
Rossport. However, the location of the camp has varied, depending largely on where
works have been undertaken by Shell and its agents. At the moment, the camp is
located in Glengad.

The camp has attracted a number of activists who support non-violent direct action.
The camp consists mostly of people who are not themselves from Mayo. Some have
been involved previously in other protests. For example, Niall Hartnett — one of the
camp’s most prominent members — was previously involved in anti-war protests at
Shannon. Niall Hartnett is also a spokesman for the Shell to Sea campaign.

(d) Pobal Le Chéile
Pobal Le Chéile is a group of business people in the North Mayo area who support the
Glinsk option. It is chaired by Ciaran O Murchu.

(e) Pro Gas Mayo/Pro Gas Erris
Pro Gas Mayo is a group of businessmen from Mayo who are supportive of Shell’s
current plans for developing gas in the area. Its chair is Padraig Cosgrove and secretary
is Mr Brendan Cafferty. There is also a related group of business people from the Erris
area of North Mayo who have formed the group pro-gas Etris.

These groups believe that Shell’s proposals are safe and, further, that they are
bringing jobs and economic development to an area which has suffered from a chronic
lack of employment in the past.
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VI. QUALIFICATION FOR
HUMAN RIGHTS DEFENDER STATUS

A number of issues arise regarding the qualification of protesters as human rights
defenders.

(a) The existence of a human right

One of the issues that has arisen in this dispute concerns the terms on which
exploration is licensed and taxed in Ireland. Under terms introduced by Minister Ray
Burke in 1987, oil and gas production are exempt from royalty payments to the State
and there is no mandatory State participation in oil and gas production.8* In 1992, the
applicable corporation tax for such activity was reduced to 25% for licences granted
before certain dates.®

While the level of corporation tax is twice the standard 12.5% rate, these are
nonetheless very favourable terms by international standards. To their supporters, they
are necessary to encourage oil exploration. To their opponents, including some of the
protesters in the Corrib gas dispute, they represent a very poor deal for the Irish people.

But these are essentially political issues. There is no internationally recognised human
right regarding the taxation of natural resources. Accordingly, those who raise these
points cannot on those grounds be considered to be human rights defenders.

By contrast, the right to life is well recognised by international human rights
instruments.®® So those who are acting out of a concern that lives may be lost can on
that account be human rights defenders. Likewise those who are acting to protect
health can cite international human rights instruments.®”

The right to a clean environment is a less explicitly protected right. For example, it
is not recognised by the European Convention on Human Rights. But the European
Court of Human Rights has recognised that pollution can breach Article 8 of the
Convention, which guarantees the right to family and private life.88 This is so even if
the pollution does not threaten health. Article 37 of the Charter of Fundamental Rights
of the EU also requires a high level of environmental protection in EU policies. Those
who are acting out of a concern to protect a right to a clean environment can therefore
be human rights defenders.

(b) The allegedly fanciful nature of human rights concerns
It has been suggested to this author, however, that particularly since the Advantica
report, great efforts have been made to ensure the safety of the pipeline project and
that those who are protesting have an entirely tenuous link with any human right. They
ask whether a person can be a human rights defender no matter how fanciful the
concerns they have.
Two points can be made in response.
First, while this report takes no position on the safety of the pipeline, it is clear from:
- the report of Dr Kuprewicz regarding the first proposed pipeline;
- the reports of an expert in explosions called by Pobal Chill Chomain at the oral
hearing into the pipeline;
- the reported comments of Shell’s own expert witnesses at the 2009 an Bord
Pleanéla oral hearing into the pipeline;
- the findings of an Bord Pleandla in their letter to Shell of 2 November 2009

that the concerns of protesters cannot be described as simply fanciful. Further, it is
clear that there have been a number of instances of regulatory non-compliance by
Shell, as set out in this report. In the light of these, it is not irrational for protesters to
have environmental and safety concerns. It is true, of course, that much of the evidence
before the 2009 an Bord Pleanala oral hearing was that the pipeline was safe, but that
of itself does not render the views of those who differ irrational, not least when those
views appear to have been supported, in part at least, by an Bord Pleandla.

This is not to say that the concerns of protesters — or indeed an Bord Pleandla — are
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scientifically correct. This author has neither the competence nor the remit to judge this
— or to judge Shell’s plans safe.

Second, as UN Factsheet No. 29 makes clear, it is not necessary for human rights
defenders to be correct. The key issue is whether or not their concerns fall within the
scope of human rights. In the case of the protesters, it is clear that they do.8°

(c) The extent to which protesters represent

the views of the community
Another point frequently made is that the protesters are not representative of the views
of their community. For example, Shell points out that the clear majority of Rossport
landowners, and Broadhaven Bay fishermen, reached agreements with Shell regarding
their land and fishing rights. This is true.

However, in 2007 the Western People commissioned an opinion poll of the views of
those living in Mayo. It found that 55 per cent of those surveyed wanted the gas to be
processed offshore with a low pressure pipeline to the gas terminal at Bellanaboy. Only
one-third of those surveyed wanted the project to continue in its current format while
just seven per cent said they did not want the project to go ahead at all.*° An earlier
opinion poll for TG4 also found high levels of support for the offshore option.

That said, it also appears that there is less support for the tactic used by protesters
of blocking access to Shell worksites. An opinion poll for the Irish Independent in
November 2006 of Mayo residents asked a number of different questions. On the
issue of whether the protests should continue, 14 % said that they should continue
including blocking access to the Bellanaboy site, 38% said that they should continue
but without blocking access to the Bellanaboy site and 32% said that they should
cease.®?

Those who support the development also point to the fact that protesters have never
fielded a candidate in local elections and further that Dr Jerry Cowley, who supported
the protesters, lost his seat as a TD in the 2007 elections.

For present purposes, the results of opinion polls and elections are not strictly
relevant. There is no requirement that a human rights defender have majority or minority
public support. What is required, as UN Factsheet No 29 makes clear, is that the
person acts to address any human right on behalf of individuals or groups. That is
clearly satisfied by the protesters, since they do not act merely on their own behalf but
on behalf of others who hold the same view. How many or how few of those people
there are is not relevant to whether they are human rights defenders.

(d) Special effort

A number of those involved in the dispute have property interests. For example, Philip
McGrath and Willie Corduff are landowners. Similarly, Pat O’Donnell, who has opposed
the development, fishes in Broadhaven Bay. He also has a small and successful
shellfish business.

This is significant. As already stated above, a person cannot be a human rights
defender if acting only to protect his or her own economic interests. The key is to see
if a special effort is made.

It is clear that there has been a special effort made by many protesters. Philip
McGrath, Willie Corduff and other landowner members of the Rossport Five went to
prison because of their opposition to the project. Were it the case that they were acting
solely out of their own economic interest, it might have been more advantageous to
reach a deal with Shell.

Pat O’Donnell has probably more to lose than other fishermen, given his shellfish
business. However, his opposition has not been confined to concerns about pollution
at sea — and he has also been active in protests in Bellanaboy and elsewhere. Further,
he has been willing to face arrest on a number of occasions (and at the time of writing
is in prison). Were he merely acting out of economic self interest, it is unlikely that he
would have been willing to put himself in such a situation.®

It was briefly suggested that, for example, those who defend the right of Shell
workers to go to their place of employment could be human rights defenders. It is
certainly true that such persons could potentially be human rights defenders. However,
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this author was not presented with — and did not find evidence of — a special effort
being made by such persons or of such persons being harassed or intimidated by
state authorities or failing to be protected by state authorities. While it must have been
deeply unpleasant for Shell workers to have to go to work in convoys past protests,
that alone cannot qualify them as human rights defenders.

(e) The disparate nature of the groups involved
To be a human rights defender one must act on behalf of others. This poses some
difficulty in the case of the Corrib gas dispute.

It is true that protesters are organised into different groups. While some associate
more with Pobal Chill Chomain and some associate more with Shell to Sea, the dividing
line between the two is not always distinct in practice. Also while, for example, Vincent
McGrath is the chair of Pobal Chill Chomain, others such as Pat O’Donnell, Willie
Corduff and Mary Corduff, PJ Moran, Terence Conway, Maura Harrington and Niall
Hartnett appear to play an equal — and sometimes greater — role in the protests. The
opposition to Shell’'s proposals is not led by any single individual, but rather driven by
a community of many individuals in different organisations without defined leadership
structures.®*

It follows that it is probably more appropriate not to single out individual human rights
defenders, but rather to characterise the situation as one where groups of individuals
are clearly seeking to defend human rights and where the rights set out in the UN
Declaration on Human Rights Defenders are applicable. This issue therefore comes
within the remit of organisations, like Front Line, that concern themselves with the
Declaration.

) Allegations of intimidation, violence and criminal damage
As stated above, UN Factsheet No 29 requires that “the actions taken by human rights
defenders must be peaceful in order to comply with the Declaration on human rights
defenders.” It follows that protesters cannot act in a violent or intimidatory manner.
What follows are details of the main incidents and allegations regarding intimidation,
violence and criminal damage by protesters and those sympathetic to them. It does
not purport to be an exhaustive account of these incidents and allegations. Equally, the
allegations and incidents regarding the Garda Siochana and Shell security staff later in
this report do not purport to be exhaustive, but rather are intended to state the main
incidents and allegations.

(i) Convictions related to threatening/abusive behaviour
or assault

Some protesters have been convicted of assault. For example, Maura Harrington was
convicted in March 2009 of assault for slapping a garda across the face.?® In
September 2009 she was also convicted of assault on a Shell security guard.%

Fisherman Pat O’Donnell has been convicted of wilful obstruction of a peace officer.
At his trial, Gardai gave evidence that on 14 September 2008 they had joined a motor
cavalcade protest in support of a hunger strike held by Maura Harrington. The
cavalcade stopped and the Garda car was surrounded by protesters, led by Mr
O’Donnell who, Gardai gave evidence, shouted at them abusively. Although the Gardai
had video cameras, they did not use them, they stated, for fear of exacerbating the
situation. Mr O’Donnell was therefore convicted on the evidence of the Gardai present.®”
His appeal was subsequently unsuccessful, with Judge Groarke describing him as a
bully and a thug. Three others were also convicted in relation to this incident. Mr
O’Donnell has also been convicted of threatening and abusive behaviour in relation to
an incident involving a Garda on 13 September 2008.9

Rossport Solidarity Camp member Niall Hartnett has been convicted of assault on
a Garda in 13 September 2008 by pulling twice on his arm.®® Mr Hartnett was
convicted on the word of two Gardai, the video evidence which Mr Hartnett offered to
explain the circumstances having been found by the court to be inconclusive. On
appeal, Mr Hartnett apologised to the Garda concerned.'®

Terence Conway, another protester, has been convicted of threatening and abusive
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behaviour during a protest at Shell offices in Belmullet on 17 September 2009. Mr
Conway had been fiming the protest and followed a Shell employee to his car with the
camera and asked to talk to him. When he was asked to desist by Sergeant Sean
Cunnane he refused to do so. Judge Groarke said that Mr Conway had hoped to
provoke a reaction from the employee and convicted him of the offence.!

(ii) Allegations of intimidation/harassment
This author met with a number of Rossport and Glengad residents at the suggestion
of Shell. One indicated in fact that he had not been intimidated by protesters. Others
indicated that they had felt intimidated. Much — but not all — of what was complained
about appeared to involve people no longer talking to each other. While this was
perceived as intimidatory, it could also be a consequence of a breakdown in what
once were good relationships due to divisions over the gas project.

One person complained of minor vandalism to his property. While the acts of
vandalism were not of themselves significant, their motivation worried him. He believed
that the vandalism had been conducted by protesters, though did not have specific
evidence of this. He also complained of unfair treatment of a family member, which he
believed to be because of his support for Shell’s proposals. The man asked not to be
identified, and so further details regarding this are not given. The incident, while
upsetting for the person involved, did not involve any breach of the law.

A number of Gardai with whom | spoke found the protests to be intimidatory. In part,
their complaints seemed to reflect the same shock that protesters had that relations
in the community had deteriorated. However, some allegations were of personalised
abuse.

In some cases, there is footage showing abuse. For example, a local protester taunts
the Gardai about the death of a Garda in Letterkenny who had been crushed against
a stolen car. “A few more of ye should have run into the wall” she states.’® Another
shouts at Shell security guards “The IRA didn’t kill half enough of ye fuckin’ cunts in
the North — and they’ll come to the South ye fuckers ye.” 1% These incidents occurred
at a time of high tension on 22 April 2009 when protesters believed that Gardai had
assaulted Willie Corduff. The Gardai deny any such assault. Whatever the
circumstances, the abuse was unacceptable — but the context of heightened tension
is relevant.

On another occasion at Glengad a protester shouts at police “fucking turncoats”. In
other footage at Bellanaboy a woman is seen pushing a police officer.104

There have also been allegations made of abusive late night telephone calls.®
Judge Mary Devins, one of the District Court judges in Mayo, has also stated publicly
that she has received hate mail.%

When this author met with Gardal, they stated that there had been many other such
incidents. Prosecutions, however, had generally not been brought. This was, the Gardai
stated, because members of the public were often unwilling to make statements. As
regards abuse of Gardali, they stated that this was generally not prosecuted out of a
desire not to escalate the situation. These are allegations, not proof. That said, it would
be surprising if incidents of, for example, verbal abuse of Gardai were limited solely to
those caught on camera or those prosecuted in the courts.

(iii) Blocking entry to Bellanaboy - and elsewhere
During 2006, in particular, protesters blocked entry to the site at Bellanaboy, preventing
workers from entering. Protesters also decided who was, and who was not, gaining
entry. For example, they state that they allowed those doing environmental work on the
site to enter. Eventually, workers were taken in by convoy, with some among the
protesters jeering at them. This taunting appears largely to have come from those who
were not themselves from the North Mayo region.%”

The blocking of the site was clearly illegal — and there can be no objection on human
rights grounds to proportionate policing methods to ensure that workers could get to
their lawful place of work. The blocking of the site must also have been both frustrating
and unpleasant for workers. Of itself, that does not, however, render the protests
intimidatory. More serious is the allegation made by Chief Superintendent McNamara,
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who then headed the Garda Siochana in Mayo, that workers were followed home from work. 108

Other sites have been blocked also, but on a less consistent basis. For example,
Maura Harrington was convicted of obstructing a gate with her car at the Shell
compound in Glengad in August 2008.19°

(iv) Other criminal incidents
There have been incidents of criminal damage which appear related to the gas dispute.

On the evening of 9 November 2007, following a day of protest at Bellanaboy,
damage was done to the property of two quarries that supplied Shell. Lorries were
damaged, a window was smashed and a computer was damaged in one of the
quarries. The windows of five lorries and a jeep were smashed in the other quarry. A
Shell to Sea spokeswoman condemned the violence. She accepted that Shell to Sea
did not have control over who turned up at protests.''©

On the evening of 22 February 2008, over 100 bog mats were burnt in an arson
attack. The wooden mats, which were used to construct temporary roadways over
bogland by Shell contractors, were worth €250 euro each. Again, the incident was
condemned by a Shell to Sea spokesman, who commented also that the incident had
done protesters no good. ™"

On the evening of 22 April 2009, it was reported that a number of masked men
damaged property at the Shell refinery in Glengad. The circumstances surrounding
this event are disputed, and dealt with in a later section of this report.

A serious incident occurred on 15 September 2008 when what was described by
Gardai as a viable device was found outside Shell headquarters in Dublin. It was made
safe by army bomb disposal experts. Again, the incident was condemned by a Shell
to Sea spokesman. 2

Finally, in 2008 netting covering the nesting grounds of sandmartins that Shell had
erected during construction works at Glengad was burnt. Shell claimed in July 2008
that damage done to the nets had cost by then €30,000.'"®

Nobody has been convicted in relation to the above incidents although it is
reasonable to assume that they are related to the gas dispute.

Netting covering the nesting grounds at Glengad has also been cut on a number of
occasions.'* Maura Harrington has pleaded guilty to damaging the netting on 10
April 2009.115

(v) The extent of republican involvement

- Sinn Féin and the Provisional IRA
Related to accusations of criminal damage are accusations of republican infiltration of
the Shell to Sea campaign.

For example, an October 2006 article in the Sunday World entitled “How the
Shinners Hijacked Rossport” claimed that Sinn Féin had taken control of the protests
in County Mayo.'16

It is certainly true that a few protesters in Mayo are or have been Sinn Féin
supporters. But it seems equally clear that many are not. For example, Philip McGrath,
one of the Rossport Five, has in the past manned polling stations for Fine Gael.

Sinn Féin politically have been supportive of the Shell to Sea campaign — and have
been active in particular in Dublin.'” Their politicians have attended Shell to Sea
protests, such as current NI Minister for Education — and Mayowoman- Caitriona
Ruane MLA. Their activists have also attended protests. Some of those have had
serious IRA pasts, such as Jim Monaghan of the Colombia Three.

But it is also true that people of very different political persuasions have been
supportive of the Shell to Sea campaign. Protests have on occasion been attended by
Labour Youth, some trade unionists, and TDs such as Michael D Higgins, Joe Costello,
Tony Gregory, Joe Higgins, Jerry Cowley, Seamus Healy and Councillors such as
Declan Bree and Catherine Connolly, a variety of leftist organisations as well other rival
republican groups such as Eirigi.’*® The current Minister for Communications, Energy
and Natural Resources, Eamon Ryan TD, was among those who attended Shell to
Sea protests. 9
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Further, following IRA decommissioning, the standing down of the IRA and the
decision to support policing and the rule of law in Northern Ireland, it is not clear that
mainstream republican involvement presents any major concerns — even if real
questions do remain about their cooperation with police investigations when their own
members are in question.?°

- Eirigi
Concern has also been expressed at the involvement of Eirigi and dissident republicans
in anti-Shell protests.

Eirigi is a republican political party which broke away from Sinn Féin in 2006. Its
website records that between half a dozen and a dozen of its activists attended Shell
to Sea days of protest in 2006 and 2007.%2" In February 2008 three of its activists
Dominic McGlinchey, republican ex prisoner Rab Jackson and Cathal Larkin were
convicted of blocking the public thoroughfare at a Shell to Sea protest in Mayo and
were given the Probation Act.’?? | have no evidence that, in so doing, the three were
behaving any differently from many other protesters who had at times blocked
roadways.

The Independent Monitoring Commission is an international commission set up by
the British and Irish Governments, but independent of it, to monitor paramilitary activity
in Northern Ireland. Commenting on Eirigf, it stated:

“We said in our previous report that Eirigi was a political group with a focus on
aggressive protest activities. This remains the case, though we cannot ignore
the fact that amongst members or former members there may have been
involvement in serious violence.”123

Two people associated with Eirigi have been charged with the murder of two British
soldiers at Massereene Barracks in Antrim in March 2009. Eirigi claims that the first of
these left the organisation in the month before the murder.’?* It initially denied that the
other had been in the organisation, but subsequently claimed that he had left the
organisation four months before the murders.’® Following the murders Eirigi
spokesman Brendan McCionnaith denied that they were linked to any armed
organisation. “While supporting the right of any people to defend themselves from
imperial aggression, éirigi does not believe that the conditions exist at this time for a
successful armed struggle against the British occupation,” he stated.?6

Despite these developments, the Independent Monitoring Commission in its
November 2009 report has not altered its assessment of Eirigf:

“As regards Eirigi, we have said in recent reports that we believed it was a
political group with a focus on aggressive protest rather than a paramilitary
group. We have also pointed out that amongst its members or former members
there were some who may have been involved in serious violence. We do not
change this overall assessment. We note that some of its members are elected
local representatives. We do not believe that its leaders direct acts of terrorism,
but we note its ambiguous attitude towards the use of physical force, which it
has not condemned.” 27

Maura Harrington addressed Eirigi’s conference in May 2009. “Anybody who comes
to North Mayo comes on their own terms and they are welcome,” she stated. In her
speech, she made a call for direct action, commenting that it had been successful in
2008. She concluded her comments stating “We will welcome help of any kind from
any quarter.” 128

This author asked Maura Harrington about her attendance at the Eirigi Ard Fheis —
and indeed her attendance at the Republican Sinn Féin Ard Fheis. She stated that she
would accept any invitation to speak that she was given. She had, for example, spoken
to the National Women’s Council of Ireland.

If Fianna Fail wanted to invite her to speak at their Ard Fheis, she would attend there
100, she stated.

- 32 County Sovereignty Movement )
Whatever ambiguity there may be about the use of violence among Eirigi and its
supporters, there is none about the use of violence among the 32 County Sovereignty
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Movement, which is the political wing of the Real IRA. The Real IRA has claimed
responsibility for the murders at Massereene Barracks and also for the shooting in
recent times of police officers in Dungannon and Derry. '

Derry Republican and 32 County Sovereignty spokesman Gary Donnelly has
attended an anti-Shell demonstration in Mayo. 130

- Assessment of the nature of republican involvement
It is clear that there has been some republican involvement in the protests. Some of
this has been by Sinn Féin — which is now the second largest party in government in
Northern Ireland and on the Northern Ireland Policing Board. Some of it has been by
splinter republican groups and some has involved dissident republicans. But it would
be wrong to characterise the protesters in Mayo as republican directed. This author has
seen no evidence of this.

Most republican attendance in Mayo has been at “days of action” where people
from outside Mayo, including environmentalists, anti-globalisation activists, republicans
and socialists, have attended demonstrations. Protesters in Mayo appear to have had
little control over who attended, although it is clear that the attendance of republican
groups like Eirigi has been encouraged by some.

Further, there appears to be a difference of approach between Pobal Chill Chomain
and Shell to Sea. Pobal Chill Chomain has not organised days of protest, at which
those from outside the community have been encouraged to attend.

It has not been possible in this report to investigate all allegations of wrongdoing. But
it is worth noting that there have been no convictions to date against republicans in
connection with the Corrib gas dispute involving the use of violence or criminal
damage.

In short, allegations of republican control and direction of protests in Mayo appear
inaccurate and unfounded. The protesters are not united by any political ideology, still
less any paramilitary affiliation. Rather what concerns them are the health, safety and
environmental implications of the project. Some, especially those in Shell to Sea, are
also concerned that the terms upon which oil exploration licences are granted in this
country do not protect the public interest sufficiently. Beyond this, they are a disparate
group of people with varying opinions and outlooks.

At the same time, it is understandable that the Garda Siochana would be concerned
by the occasional presence of some people with paramilitary backgrounds. This
should, for example, be borne in mind when assessing the proportionality of policing
strategies and surveillance tactics.

(9) Summary regarding qualification as human rights defenders
In summary, a few points can be made:

- Itis clear that the Corrib gas dispute raises human rights issues;

- Whether or not the protesters are correct in the human rights that they are
asserting is irrelevant under the UN Declaration on Human Rights Defenders.
What matters is that human rights are engaged. Further, in view of the real
questions raised as to the safety of the pipeline, and in view of the recent
findings of an Bord Pleanéla that its safety had not been demonstrated, those
concerns cannot be disregarded as so irrational that human rights ought to
be deemed not to be engaged;

- The fact that there are many in the community who support Shell’s current
plans does not mean that protesters cannot be human rights defenders;

- The key requirement of special effort appears satisfied. Protesters do not
appear to be motivated merely by protection of their own economic interests;

- However, it is difficult enough to identify individual human rights defenders —
since the situation is more one of a community of protesters without clear
leadership structures. But the situation can be characterised as one where
some groups are clearly seeking to defend human rights and where the rights
set out in the UN Declaration on Human Rights Defenders are applicable.
This issue therefore comes within the remit of organisations, like Front Line,
that concern themselves with the Declaration.
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